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restored retroactively to the pay pe-
riod in which the disappearance oc-
curred.

§880.304 FEGLI coverage.

(a) FEGLI premiums will not be col-
lected during periods when an annu-
itant is a missing annuitant.

(b)(1) If the annuity of a missing an-
nuitant is restored under §880.204(a),
OPM will deduct the amount of FEGLI
premiums attributable to the period
when the annuitant was a missing an-
nuitant from any adjustment payment
due the annuitant under §880.204(a).

(2) If a missing annuitant is deter-
mined to be dead under §880.205, FEGLI
premiums and benefits will be com-
puted using the date of death estab-
lished under §880.206(a).
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to change enroll-
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890.1416 Filing claims for payment or serv-
ice and court review.

890.1417 No continuation of FEHB enroll-
ment into retirement from employment
with a tribal employer.

890.1418 No continuation of FEHB enroll-
ment in compensationer status past 365
days.

AUTHORITY: 5 U.S.C. 8913; Sec. 890.301 also
issued under sec. 311 of Pub. L. 111-03, 123
Stat. 64; Sec. 890.111 also issued under section
1622(b) of Pub. L. 104-106, 110 Stat. 521; Sec.
890.112 also issued under section 1 of Pub. L.
110279, 122 Stat. 2604; 5 U.S.C. 8913; Sec.
890.803 also issued under 50 U.S.C. 403p, 22
U.S.C. 4069c and 4069c-1; subpart L also
issued under sec. 599C of Pub. L. 101-513, 104
Stat. 2064, as amended; Sec. 890.102 also
issued under sections 11202(f), 11232(e),
11246(b) and (c) of Pub. L. 105-33, 111 Stat. 251;
and section 721 of Pub. L. 105-261, 112 Stat.
2061; Pub. L. 111-148, as amended by Pub. L.
111-152.

SOURCE: 33 FR 12510, Sept. 4, 1968, unless
otherwise noted.

Subpart A—Administration and
General Provisions

§890.101 Definitions;
tions.

(a) In this part, the terms annuitant,
carrier, employee, employee organization,
former spouse, health benefits plan, mem-
ber of family, and service, have the
meanings set forth in section 8901 of
title 5, United States Code, and supple-
ment the following definitions:

Appropriate request means a properly
completed health benefits registration
form or an alternative method accept-
able to both the employing office and
OPM. Alternative methods must be ca-
pable of transmitting to the health
benefits plans the information they re-
quire before accepting an enrollment,
change of enrollment, or cancellation.
Electronic signatures, including the
use of Personal Identification Numbers
(PIN), have the same validity as a writ-
ten signature.

Basic employee death benefit has the
meaning set out at §843.102. Survivors
receiving this benefit are deemed to be
“annuitants’ for purposes of this chap-
ter.

Cancel means to submit to the em-
ploying office an appropriate request
electing not to be enrolled by an en-
rollee who is eligible to continue en-
rollment.

time computa-

§890.101

Change the enrollment means to sub-
mit to the employing office an appro-
priate request electing a change of en-
rollment to a different plan or option,
or to a different type of coverage (self
only, self plus one, or self and family).

Claim means a request for (i) pay-
ment of a health-related bill; or (ii)
provision of a health-related service or
supply.

Compensation means compensation
under subchapter I of chapter 81 of title
5, United States Code, which is payable
because of a job-related injury or dis-
ease.

Compensationer means an employee or
former employee who is entitled to
compensation and whom the Depart-
ment of Labor determines is unable to
return to duty. A compensationer is
also an annuitant for purposes of chap-
ter 89 of title 5, United States Code.

Congressional staff member means an
individual who is a full-time or part-
time employee employed by the official
office of a Member of Congress, wheth-
er in Washington, DC or outside of
Washington, DC.

Covered individual means an enrollee
or a covered family member.

Covered family member means a mem-
ber of the family of an enrollee with a
self plus one or self and family enroll-
ment who meets the requirements of
§§890.302, 890.804, or 890.1106(a), as ap-
propriate to the type of enrollee.

Decrease enrollment type means a
change in enrollment from self and
family to self plus one or to self only or
a change from self plus one to self only.

Election not to enroll means to submit
to the employing office an appropriate
request electing not to be enrolled by
an employee who is eligible to enroll.

Eligible means eligible under the law
and this part to be enrolled.

Employing office means the office of
an agency to which jurisdiction and re-
sponsibility for health benefits actions
for an employee, an annuitant, a
former spouse eligible for continued
coverage under subpart H of this part,
or an individual eligible for temporary
continuation of coverage under subpart
K of this part, have been delegated.

(1) For an enrolled annuitant (includ-
ing survivor annuitant, former spouse
annuitant, and surviving spouses re-
ceiving a basic employee death benefit
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under 5 U.S.C. 8442(b)(1)(A)) who is not
also an eligible employee, employing of-
fice is the office which has the author-
ity to approve payment of annuity,
basic employee death benefit, or work-
ers’ compensation for the annuitant
concerned.

(2) For a former spouse of an annu-
itant whose marriage dissolved after
the employee’s retirement and who has
entitlement to receive future annuity
payments under sections 8341(h),
8345(j), 8445, or 8467 of title 5, United
States Code, employing office is the of-
fice that has the authority to approve
payment of annuity for the annuitant
or former spouse concerned.

(3) For a former spouse of a current
employee, and a former spouse of an
annuitant or separated employee hav-
ing title to a deferred annuity or to an
immediate annuity under 5 U.S.C.
8412(g), whose marriage dissolved dur-
ing the employee’s Federal service, em-
ploying office is the agency that em-
ployed the employee or annuitant at
the time the marriage was dissolved.

(4) For a surviving spouse in receipt
of a basic employee death benefit under
5 U.S.C. 8442(b)(1)(A) who is not also an
eligible employee, the employing office
is the retirement system which has au-
thority to approve the basic employee
death benefit.

(6) For a former spouse of an em-
ployee or former employee of the Cen-
tral Intelligence Agency (CIA) whose
marriage was dissolved before May 7,
1985, and who meets the requirements
under §890.803(a)(3)(iv), the employing
office is the CIA.

(6) For a former spouse of an em-
ployee or former employee of the For-
eign Service whose marriage was dis-
solved before May 7, 1985, and who
meets the requirements under
§890.803(a)(3)(v) of this part, the employ-
ing office is the Department of State.

(7) [Reserved]

(8) For a former spouse of an em-
ployee who separated from service
after qualifying for an immediate an-
nuity under 5 U.S.C. 8412(g), whose
marriage dissolves after the employee
separated from service but before the
date the separated employee’s annuity
commences, and who is entitled to con-
tinued coverage under subpart H of this
part, employing office is the office that
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has the authority to approve payment
of annuity for the annuitant or former
spouse concerned.

Enroll means to submit to the em-
ploying office an appropriate request
electing to be enrolled in a health ben-
efits plan.

Enrolled means an appropriate re-
quest has been accepted by the employ-
ing office and the enrollment in a
health benefits plan approved by OPM
under this part has not been termi-
nated or cancelled.

Enrollee means the individual in
whose name the enrollment is carried.
The term includes employees, annu-
itants, former employees, former
spouses, or children who are enrolled
after completing an appropriate re-
quest under the provisions of §§890.301,
890.306, 890.601, 890.803, or 890.1103 or
have continued an enrollment as an an-
nuitant or survivor annuitant under 5
U.S.C. 8905(b) or §890.303.

Foster child means a child who:

(1) Lives with an employee, former
employee, or annuitant or with a child
enrolled under §890.1103(a)(2) in a reg-
ular parent-child relationship and

(2) Is expected to be raised to adult-
hood by the enrollee.

Immediate annuity means an annuity
which begins to accrue not later than 1
month after the date enrollment under
a health benefits plan would cease for
an employee or member of family if he
or she were not entitled to continue en-
rollment as an annuitant. Notwith-
standing the foregoing, an annuity
which commences on the birth of the
posthumous child of an employee or
annuitant is an immediate annuity.
For an individual who separates from
service upon meeting the requirements
for an annuity under §842.204(a)(1) of
this chapter, immediate annuity in-
cludes an annuity for which the com-
mencing date is postponed under
§842.204(c). For phased retirees, as de-
fined in 5 U.S.C. 8336a and 8412a, a com-
posite retirement annuity is an imme-
diate annuity.

Increase envollment type means a
change in enrollment from self only to
self plus one or to self and family or a
change from self plus one to self and
family.

Letter of credit is defined in 48 CFR
1602.170-10.
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Member of Congress means a member
of the Senate or of the House of Rep-
resentatives, a Delegate to the House
of Representatives, and the Resident
Commissioner of Puerto Rico.

Option means a level of benefits. It
does not include distinctions as to
whether the members of the family are
covered.

OWCP means the Office of Workers’
Compensation Programs, U.S. Depart-
ment of Labor, which administers sub-
chapter I of chapter 81 of title 5, United
States Code.

Pay period means the biweekly pay
period established pursuant to section
5504 of title 5, United States Code, for
the employees to whom that section
applies and the regular pay period for
employees not covered by that section.
Pay period, as it relates to a former
spouse or annuitant who is not actively
receiving an annuity, including sur-
viving spouses receiving a basic em-
ployee death benefit, and enrollees
temporarily continuing coverage under
subpart K of this part, means any reg-
ular pay period for employees of the
agency to which jurisdiction and re-
sponsibility for health benefits actions
for the enrollee have been delegated as
provided under the definition of ‘‘em-
ploying office’ in this section. Pay pe-
riod for annuitants in active receipt of
annuity means the period for which a
single installment of annuity is cus-
tomarily paid.

Reconsideration means the final level
of administrative review of an employ-
ing office’s initial decision to deter-
mine if the employing office correctly
applied the law and regulations.

Reimbursement means a carrier’s pur-
suit of a recovery if a covered indi-
vidual has suffered an illness or injury
and has received, in connection with
that illness or injury, a payment from
any party that may be liable, any ap-
plicable insurance policy, or a workers’
compensation program or insurance
policy, and the terms of the carrier’s
health benefits plan require the cov-
ered individual, as a result of such pay-
ment, to reimburse the carrier out of
the payment to the extent of the bene-
fits initially paid or provided. The
right of reimbursement is cumulative
with and not exclusive of the right of
subrogation.

§890.102

Self and family enrollment means an
enrollment that covers the enrollee
and all eligible family members.

Self only enrollment means an enroll-
ment that covers only the enrollee.

Self plus one enrollment means an en-
rollment that covers the enrollee and
one eligible family member.

SHOP has the meaning given in 45
CFR 155.20.

Subrogation means a carrier’s pursuit
of a recovery from any party that may
be liable, any applicable insurance pol-
icy, or a workers’ compensation pro-
gram or insurance policy, as successor
to the rights of a covered individual
who suffered an illness or injury and
has obtained benefits from that car-
rier’s health benefits plan.

Switch a covered family member means,
under a self plus one enrollment, to
terminate or cancel the enrollment of
the designated covered family member
and designate another eligible family
member for coverage.

Underdeduction means a failure to
withhold the required amount of health
benefits contributions from an individ-
ual’s pay, annuity, or compensation.
This definition includes both nondeduc-
tions (when none of the required
amounts was withheld) and partial de-
ductions (when only part of the re-
quired amount was withheld). Though
FEHB contributions are required to
cover a period of nonpay status, the
nonpayment of contributions during
such period does not result in an under-
deduction.

(b) Whenever, in this part, a period of
time is stated as a number of days or a
number of days from an event, the pe-
riod is computed in calendar days, ex-
cluding the day of the event. Whenever,
in this part, a period of time is defined
by beginning and ending dates, the pe-
riod includes the beginning and ending
dates.

[33 FR 12510, Sept. 4, 1968]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §890.101, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

§890.102 Coverage.

(a) Each employee, other than those
excluded by paragraph (c) of this sec-
tion, is eligible to be enrolled in a
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health benefits plan at the time and
under the conditions prescribed in this
part.

(b) An employee who serves in co-
operation with non-Federal agencies
and is paid in whole or in part from
non-Federal funds may register to be
enrolled within the period prescribed
by OPM for the group of which the em-
ployee is a member following approval
by OPM of arrangements providing
that (1) the required withholdings and
contributions will be made from Feder-
ally-controlled funds and timely depos-
ited into the Employees Health Bene-
fits Fund, or (2) the cooperating non-
Federal agency will, by written agree-
ment with the Federal agency, make
the required withholdings and con-
tributions from non-Federal funds and
transmit them for timely deposit into
the Employees Health Benefits Fund.

(c) The following employees are not
eligible:

(1) An employee (other than an act-
ing postmaster, a Presidential ap-
pointee appointed to fill an unexpired
term, and an appointee whose appoint-
ment meets the definition of provi-
sional appointment set out in §§316.401
and 316.403 of this chapter) who is serv-
ing under an appointment limited to 1
year or less and who has not completed
1 year of current continuous employ-
ment, excluding any break in service of
5 days or less.

(2) An employee who is expected to
work less than 6 months in each year,
except for an employee who receives an
appointment of at least 1 year’s dura-
tion as an Intern under §213.3402(a) of
this chapter and who is expected to be
in a pay status for at least one-third of
the total period of time from the date
of the first appointment to the comple-
tion of the Internship Program.

(3) An intermittent employee—a non-
full-time employee without a pre-
arranged regular tour of duty.

(4) A beneficiary or patient employee
in a Government hospital or home.

(5) An employee paid on a contract or
fee basis, except an employee who is a
citizen of the United States who is ap-
pointed by a contract between the em-
ployee and the Federal employing au-
thority which requires his personal
service and is paid on the basis of units
of time.
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(6) An employee paid on a piecework
basis, except one whose work schedule
provides for full-time service or part-
time service with a regular tour of
duty.

(7) An individual first employed by
the government of the District of Co-
lumbia on or after October 1, 1987. How-
ever, this exclusion does not apply to:

(i) Employees of St. Elizabeths Hos-
pital who accept offers of employment
with the District of Columbia govern-
ment without a break in service, as
provided in section 6 of Pub. L. 98-621
(98 Stat. 3379);

(ii) The Corrections Trustee and the
Pretrial Services, Defense Services, Pa-
role, Adult Probation and Offender Su-
pervision Trustee and employees of
these Trustees who accept employment
with the District of Columbia govern-
ment within 3 days after separating
from the Federal Government; and

(iii) Effective October 1, 1997, judges
and nonjudicial employees of the Dis-
trict of Columbia Courts, as provided
by Pub. L. 105-33 (111 Stat. 251).

(8) An individual first employed by
the government of the District of Co-
lumbia on or after October 1, 1987. How-
ever, this exclusion does not apply to:

(i) Employees of St. Elizabeths Hos-
pital who accept offers of employment
with the District of Columbia govern-
ment without a break in service, as
provided in section 6 of Pub. L. 98-621
(98 Stat. 3379);

(ii) The Corrections Trustee and the
Pretrial Services, Parole, Adult Proba-
tion and Offender Supervision Trustee
and employees of these Trustees who
accept employment with the District of
Columbia government within 3 days
after separating from the Federal Gov-
ernment;

(iii) Effective October 1, 1997, judges
and nonjudicial employees of the Dis-
trict of Columbia Courts, as provided
by Pub. L. 105-33 (111 Stat. 251); and

(iv) Effective April 1, 1999, employees
of the Public Defender Service of the
District of Columbia, as provided by
Pub. L. 105-274 (112 Stat. 2419).

(9) The following employees are not
eligible to purchase a health benefit
plan for which OPM contracts or which
OPM approves under this paragraph (c),
but may purchase health benefit plans,
as defined in 5 U.S.C. 8901(6), that are
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offered by an appropriate SHOP as de-
termined by the Director, pursuant to
section 1312(d)(3)(D) of the Patient Pro-
tection and Affordable Care Act, Public
Law 111-148, as amended by the Health
Care and Education Reconciliation
Act, Public Law 111-152 (the Affordable
Care Act or the Act):

(i) A Member of Congress.

(ii) A congressional staff member, if
the individual is determined by the em-
ploying office of the Member of Con-
gress to meet the definition of congres-
sional staff member in §890.101 as of
January 1, 2014, or in any subsequent
calendar year. Designation as a con-
gressional staff member shall be an an-
nual designation made prior to Novem-
ber 2013 for the plan year effective Jan-
uary 1, 2014 and October of each year
for subsequent years or at the time of
hiring for individuals whose employ-
ment begins during the year. The des-
ignation shall be made for the duration
of the year during which the staff
member works for the Member of Con-
gress beginning with the January 1st
following the designation and con-
tinuing to December 31st of that year.

(d) Paragraph (c) of this section does
not deny coverage to:

(1) An employee appointed to perform
“part-time career employment,” as de-
fined in section 3401(2) of title 5, United
States Code, and 5 CFR part 340, sub-
part B; or

(2) An employee serving under an in-
terim appointment established under
§772.102 of this chapter.

(e) With the exception of those em-
ployees or groups of employees listed
in paragraph (e)(1) of this section, the
Office of Personnel Management makes
the final determination of the applica-
bility of this section to specific em-
ployees or groups of employees.

(1) Employees identified in paragraph
(¢)(9)(1) and (ii) of this section.

(2) [Reserved]

(f) An employee of the District of Co-
lumbia Financial Responsibility and
Management Assistance Authority (the
Authority) who makes an election
under the Technical Corrections to Fi-
nancial Responsibility and Manage-
ment Assistance Act (section 1563 of
Pub. L. 104-134, 110 Stat. 1321) to be
considered a Federal employee for
health benefits and other benefit pur-

§890.102

poses is subject to this part. If the em-
ployee is eligible to make an election
to enroll under §890.301, such election
must be made within 60 days after the
later of either the date the employ-
ment with the Authority begins or the
date the Authority receives his or her
election to be considered a Federal em-
ployee. Employees of the Authority
who are former Federal employees are
subject to the provisions of §890.303(a),
except that a former Federal employee
employed by the Authority before Oc-
tober 26, 1996, and within 3 days fol-
lowing the termination of the Federal
employment may make an election to
enroll under §890.301(c). Annuitants
who have continued their coverage
under this part as annuitants are not
eligible to enroll under this paragraph.
An election to enroll under this part is
effective under the provisions of
§890.306(a) unless the employee re-
quests the Authority to make the en-
rollment effective on the first day of
the first pay period following the date
the employee entered on duty in a pay
status with the Authority.

(g) Notwithstanding any other provi-
sion in this part, the hiring of a Fed-
eral employee, whether in pay status
or nonpay status, for a temporary,
intermittent position with the decen-
nial census has no effect on the with-
holding or Government contribution
for his/her coverage or the determina-
tion of when 365 days in nonpay status
ends.

(h) Notwithstanding paragraphs (c¢)(1)
and (2) of this section, an employee
who is in a position identified by OPM
that provides emergency response serv-
ices for wildland fire protection is eli-
gible to be enrolled in a health benefits
plan under this part.

(i) Notwithstanding paragraphs (c)(1)
through (3) of this section, upon re-
quest by the employing agency, OPM
may grant eligibility to employees per-
forming similar types of emergency re-
sponse services to enroll in a health
benefits plan under this part. In grant-
ing eligibility requests, OPM may limit
the coverage of intermittent employees
under a health benefits plan to the pe-
riods of time during which they are in
a pay status.

(j))(1) Notwithstanding paragraphs
(c)1), (2), and (3) of this section, a non-
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Postal employee working on a tem-
porary appointment, a non-Postal em-
ployee working on a seasonal schedule
of less than 6 months in a year, or a
non-Postal employee working on an
intermittent schedule, for whom the
employing office expects the total
hours in pay status (including overtime
hours) plus qualifying leave without
pay hours to be at least 130 hours per
calendar month, is eligible to enroll in
a health benefits plan under this part
as follows:

(i) If the employing office expects the
employee to work at least 90 days, the
employee is eligible to enroll upon no-
tification of the employee’s eligibility
by the employing office, and

(ii) If the employing office expects
the employee to work for fewer than 90
days and the employee actually works
for fewer than 90 days, the employee
will generally be ineligible to enroll in
FEHB because the employee will not be
employed at the end of the waiting pe-
riod applicable to these employees.
However, if the expectation changes
and the employee is expected to work
for 90 days or more, that individual is
eligible to enroll upon notification by
the employing office, but enrollment
(including the effective date of cov-
erage) must be no later than the end of
the waiting period ending the 91st day
after the first day of employment.

(2) An employee working on a tem-
porary appointment, an employee
working on a seasonal schedule of less
than 6 months in a year, or an em-
ployee working on an intermittent
schedule for whom the employing of-
fice expects the total hours in pay sta-
tus (including overtime hours) plus
qualifying leave without pay hours to
be less than 130 hours per calendar
month is generally ineligible to enroll
in a health benefits plan under this
part. If the expectation of hours of em-
ployment changes to 130 hours or more
per month for a non-Postal employee,
that employee is eligible to enroll in a
health benefits plan under this part as
described in paragraph (j)(1)(i) of this
section.

(3) Once an employee is enrolled
under this paragraph (j), eligibility will
not be revoked, regardless of his or her
actual work schedule or employer ex-
pectations in subsequent years, unless

5 CFR Ch. | (1-1-21 Edition)

the employee separates from Federal
service, receives a new appointment (in
which case eligibility will be deter-
mined by the rules applicable to the
new appointment), or exceeds 365 days
in nonpay status in accordance with
§890.303(e) (subject to extension, if ap-
plicable, for qualifying leave without
pay as defined at paragraph (j)(4) of
this section).

(4) For purposes of this paragraph (j),
“qualifying leave without pay hours”
means hours of leave without pay for
purposes of taking leave under the
Family and Medical Leave Act, for per-
formance of duty in the uniformed
services under the Uniformed Services
Employment and Reemployment
Rights Act of 1994, 38 U.S.C. 4301 et
seq., for receiving medical treatment
under Executive Order 5396 (Jul. 7 1930),
and for periods during which workers
compensation is received under the
Federal Employees Compensation Act,
5 U.S.C. chapter 81.

(5) Each temporary employee who is
initially eligible for FEHB coverage on
the basis of this paragraph (j) is enti-
tled to enroll in accordance with
§890.301(a). A temporary employee who
is currently eligible under 5 U.S.C.
8906a (with no Government contribu-
tion) but who is not enrolled on No-
vember 17, 2014, and who would also
meet eligibility requirements on the
basis of paragraph (j), is entitled to en-
roll (with a Government contribution)
on the basis of paragraph (j) in accord-
ance with §890.301(h)(4)(ii). A tem-
porary employee who is enrolled under
5 U.S.C. 8906a (with no Government
contribution) on November 17, 2014, and
who would also meet eligibility re-
quirements on the basis of paragraph
(j), is entitled to change enrollment
(with a Government contribution) on
the basis of paragraph (j) in accordance
with §890.301(h)(4)(ii).

(k) The Director, upon written re-
quest of an employer of employees
other than those covered by 5 U.S.C.
8901(1)(A), may, in his or her sole dis-
cretion, waive application of paragraph
(j) of this section to its employees
when the employer demonstrates to
the Director that the waiver is nec-
essary to avoid an adverse impact on
the employer’s need to manage its
workforce. However, a Tribal employer
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participating under 25 U.S.C. 1647b may
provide a written notification to the
Director that it has chosen not to
apply paragraph (j) of this section for
its workforce.
[33 FR 12510, Sept. 4, 1968]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §890.102, see the List of CFR
Sections Affected, which appears in the

Finding Aids section of the printed volume
and at www.govinfo.gov.

§890.103 Correction of errors.

(a) The employing office may make
prospective corrections of administra-
tive errors as to enrollment at any
time. The employing office may make
retroactive corrections of administra-
tive errors that occur after December
31, 1994.

(b) OPM may order correction of an
administrative error upon a showing
satisfactory to OPM that it would be
against equity and good conscience not
to do so.

(c) The employing office may make
retroactive correction of enrollee en-
rollment code errors if the enrollee re-
ports the error by the end of the pay
period following the one in which he or
she received the first written docu-
mentation (i.e. pay statement or en-
rollment change confirmation) indi-
cating the error.

(d) OPM may order the termination
of an enrollment in any comprehensive
medical plan described in section
8903(4) of title 5, United States Code,
and permit the individual to enroll in
another health benefits plan for pur-
poses of this part, upon a showing sat-
isfactory to OPM that the furnishing of
adequate medical care is jeopardized by
a seriously impaired relationship be-
tween a patient and the comprehensive
medical plan’s affiliated health care
providers.

(e) Retroactive corrections are sub-
ject to withholdings and contributions
under the provisions of §890.502.

[45 FR 23637, Apr. 8, 1980, as amended at 53
FR 2, Jan. 4, 1988; 54 FR 52336, Dec. 21, 1989;
55 FR 22891, June 5, 1990; 59 FR 66437, Dec. 27,
1994; 62 FR 38435, July 18, 1997]

§890.104 Initial decision and reconsid-
eration on enrollment.

(a) Who may file. Except as provided
under §890.1112, an individual may re-

§890.105

quest an agency or retirement system
to reconsider an initial decision of its
employing office denying coverage or
change of enrollment.

(b) Initial employing office decision. An
employing office’s decision is consid-
ered an initial decision as used in para-
graph (a) of this section when rendered
by the employing office in writing and
stating the right to an independent
level of review (reconsideration) by the
agency or retirement system. However,
an initial decision rendered at the
highest level of review available within
OPM is not subject to reconsideration.

(c) Reconsideration. (1) A request for
reconsideration must be made in writ-
ing, must include the claimant’s name,
address, date of birth, Social Security
number, name of carrier, reason(s) for
the request, and, if applicable, retire-
ment claim number.

(2) The reconsideration review must
be an independent review designated at
or above the level at which the initial
decision was rendered.

(d) Time limit. A request for reconsid-
eration of an initial decision must be
filed within 30 calendar days from the
date of the written decision stating the
right to a reconsideration. The time
limit on filing may be extended when
the individual shows that he or she was
not notified of the time limit and was
not otherwise aware of it, or that he or
she was prevented by circumstances be-
yond his or her control from making
the request within the time limit. An
agency or retirement system decision
in response to a request for reconsider-
ation of an employing office’s decision
is a final decision as described in para-
graph (e) of this section.

(e) Final decision. After reconsider-
ation, the agency or retirement system
must issue a final decision, which must
be in writing and must fully set forth
the findings and conclusions.

[59 FR 66437, Dec. 27, 1994]

§890.105 Filing claims for payment or
service.

(a) General. (1) Each health benefits
carrier resolves claims filed under the
plan. All health benefits claims must
be submitted initially to the carrier of
the covered individual’s health benefits
plan. If the carrier denies a claim (or a
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portion of a claim), the covered indi-
vidual may ask the carrier to recon-
sider its denial. If the carrier affirms
its denial or fails to respond as re-
quired by paragraph (c) of this section,
the covered individual may ask OPM to
review the claim. A covered individual
must exhaust both the carrier and
OPM review processes specified in this
section before seeking judicial review
of the denied claim.

(2) This section applies to covered in-
dividuals and to other individuals or
entities who are acting on the behalf of
a covered individual and who have the
covered individual’s specific written
consent to pursue payment of the dis-
puted claim.

(b) Time limits for reconsidering a
claim. (1) The covered individual has 6
months from the date of the notice to
the covered individual that a claim (or
a portion of a claim) was denied by the
carrier in which to submit a written re-
quest for reconsideration to the car-
rier. The time limit for requesting re-
consideration may be extended when
the covered individual shows that he or
she was prevented by circumstances be-
yond his or her control from making
the request within the time limit.

(2) The carrier has 30 days after the
date of receipt of a timely-filed request
for reconsideration to:

(i) Affirm the denial in writing to the
covered individual;

(ii) Pay the bill or provide the serv-
ice; or

(iii) Request from the covered indi-
vidual or provider additional informa-
tion needed to make a decision on the
claim. The carrier must simulta-
neously notify the covered individual
of the information requested if it re-
quests additional information from a
provider. The carrier has 30 days after
the date the information is received to
affirm the denial in writing to the cov-
ered individual or pay the bill or pro-
vide the service. The carrier must
make its decision based on the evi-
dence it has if the covered individual or
provider does not respond within 60
days after the date of the carrier’s no-
tice requesting additional information.
The carrier must then send written no-
tice to the covered individual of its de-
cision on the claim. The covered indi-
vidual may request OPM review as pro-
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vided in paragraph (b)(3) of this section
if the carrier fails to act within the
time limit set forth in this paragraph
(b)(2)(iii).

(3) The covered individual may write
to OPM and request that OPM review
the carrier’s decision if the carrier ei-
ther affirms its denial of a claim or
fails to respond to a covered individ-
ual’s written request for reconsider-
ation within the time limit set forth in
paragraph (b)(2) of this section. The
covered individual must submit the re-
quest for OPM review within the time
limit specified in paragraph (e)(1) of
this section.

(4) The carrier may extend the time
limit for a covered individual’s submis-
sion of additional information to the
carrier when the covered individual
shows he or she was not notified of the
time limit or was prevented by cir-
cumstances beyond his or her control
from submitting the additional infor-
mation.

(c) Information required to process re-
quests for reconsideration. (1) The cov-
ered individual must put the request to
the carrier to reconsider a claim in
writing and give the reasons, in terms
of applicable brochure provisions, that
the denied claim should have been ap-
proved.

(2) If the carrier needs additional in-
formation from the covered individual
to make a decision, it must:

(i) Specifically identify the informa-
tion needed;

(ii) State the reason the information
is required to make a decision on the
claim;

(iii) Specify the time limit (60 days
after the date of the carrier’s request)
for submitting the information; and

(iv) State the consequences of failure
to respond within the time limit speci-
fied, as set out in paragraph (b)(2) of
this section.

(d) Carrier determinations. The carrier
must provide written notice to the cov-
ered individual of its determination. If
the carrier affirms the initial denial,
the notice must inform the covered in-
dividual of:

(1) The specific and detailed reasons
for the denial;

(2) The covered individual’s right to
request a review by OPM; and
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(3) The requirement that requests for
OPM review must be received within 90
days after the date of the carrier’s de-
nial notice and include a copy of the
denial notice as well as documents to
support the covered individual’s posi-
tion.

(e) OPM review. (1) If the covered in-
dividual seeks further review of the de-
nied claim, the covered individual
must make a request to OPM to review
the carrier’s decision. Such a request
to OPM must be made:

(i) Within 90 days after the date of
the carrier’s notice to the covered indi-
vidual that the denial was affirmed;

(ii) If the carrier fails to respond to
the covered individual as provided in
paragraph (b)(2) of this section, within
120 days after the date of the covered
individual’s timely request for recon-
sideration by the carrier; or

(iii) Within 120 days after the date
the carrier requests additional infor-
mation from the covered individual, or
the date the covered individual is noti-
fied that the carrier is requesting addi-
tional information from a provider.
OPM may extend the time limit for a
covered individual’s request for OPM
review when the covered individual
shows he or she was not notified of the
time limit or was prevented by cir-
cumstances beyond his or her control
from submitting the request for OPM
review within the time limit.

(2) In reviewing a claim denied by the
carrier, OPM may:

(i) Request that the covered indi-
vidual submit additional information;

(ii) Obtain an advisory opinion from
an independent physician;

(iii) Obtain any other information as
may in its judgment be required to
make a determination; or

(iv) Make its decision based solely on
the information the covered individual
provided with his or her request for re-
view.

(3) When OPM requests information
from the carrier, the carrier must re-
lease the information within 30 days
after the date of OPM’s written request
unless a different time limit is speci-
fied by OPM in its request.

(4) Within 90 days after receipt of the
request for review, OPM will either:

§890.106

(i) Give a written notice of its deci-
sion to the covered individual and the
carrier; or

(ii) Notify the individual of the sta-
tus of the review. If OPM does not re-
ceive requested evidence within 15 days
after expiration of the applicable time
limit in paragraph (e)(3) of this section,
OPM may make its decision based sole-
ly on information available to it at
that time and give a written notice of
its decision to the covered individual
and to the carrier.

(5) OPM, upon its own motion, may
reopen its review if it receives evidence
that was unavailable at the time of its
original decision.

[61 FR 15178, Apr. 5, 1996]

§890.106 Carrier entitlement to pursue
subrogation and reimbursement re-
coveries.

(a) All health benefit plan contracts
shall provide that the Federal Employ-
ees Health Benefits (FEHB) carrier is
entitled to pursue subrogation and re-
imbursement recoveries, and shall have
a policy to pursue such recoveries in
accordance with the terms of this sec-
tion.

(b)(1) Any FEHB carriers’ right to
pursue and receive subrogation and re-
imbursement recoveries constitutes a
condition of and a limitation on the
nature of benefits or benefit payments
and on the provision of benefits under
the plan’s coverage.

(2) Any health benefits plan contract
that contains a subrogation or reim-
bursement clause shall provide that
benefits and benefit payments are ex-
tended to a covered individual on the
condition that the FEHB carrier may
pursue and receive subrogation and re-
imbursement recoveries pursuant to
the contract.

(c) Contracts shall provide that the
FEHB carriers’ rights to pursue and re-
ceive subrogation or reimbursement re-
coveries arise upon the occurrence of
the following:

(1) The covered individual has re-
ceived benefits or benefit payments as
a result of an illness or injury; and

(2) The covered individual has ac-
crued a right of action against a third
party for causing that illness or injury;
or has received a judgment, settlement
or other recovery on the basis of that
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illness or injury; or is entitled to re-
ceive compensation or recovery on the
basis of the illness or injury, including
from insurers of individual (non-group)
policies of liability insurance that are
issued to and in the name of the en-
rollee or a covered family member.

(d) A FEHB carrier’s exercise of its
right to pursue and receive subrogation
or reimbursement recoveries does not
give rise to a claim within the meaning
of 5 CFR 890.101 and is therefore not
subject to the disputed claims process
set forth at 5 CFR 890.105.

(e) Any subrogation or reimburse-
ment recovery on the part of a FEHB
carrier shall be effectuated against the
recovery first (before any of the rights
of any other parties are effectuated)
and is not impacted by how the judg-
ment, settlement, or other recovery is
characterized, designated, or appor-
tioned.

(f) Pursuant to a subrogation or re-
imbursement clause, the FEHB carrier
may recover directly from any party
that may be liable, or from the covered
individual, or from any applicable in-
surance policy, or a workers’ com-
pensation program or insurance policy,
all amounts available to or received by
or on behalf of the covered individual
by judgment, settlement, or other re-
covery, to the extent of the amount of
benefits that have been paid or pro-
vided by the carrier.

(g) Any contract must contain a pro-
vision incorporating the carrier’s sub-
rogation and reimbursement rights as
a condition of and a limitation on the
nature of benefits or benefit payments
and on the provision of benefits under
the plan’s coverage. The corresponding
health benefits plan brochure must
contain an explanation of the carrier’s
subrogation and reimbursement policy.

(h) A carrier’s rights and responsibil-
ities pertaining to subrogation and re-
imbursement under any FEHB contract
relate to the nature, provision, and ex-
tent of coverage or benefits (including
payments with respect to benefits)
within the meaning of 5 TU.S.C.
8902(m)(1). These rights and respon-
sibilities are therefore effective not-
withstanding any state or local law, or
any regulation issued thereunder,
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which relates to health insurance or
plans.

[80 FR 29204, May 21, 2015]

§890.107 Court review.

(a) A suit to compel enrollment
under §890.102 must be brought against
the employing office that made the en-
rollment decision.

(b) A suit to review the legality of
OPM’s regulations under this part
must be brought against the Office of
Personnel Management.

(c) Federal Employees Health Bene-
fits (FEHB) carriers resolve FEHB
claims under authority of Federal stat-
ute (6 U.S.C. chapter 89). A covered in-
dividual may seek judicial review of
OPM’s final action on the denial of a
health benefits claim. A legal action to
review final action by OPM involving
such denial of health benefits must be
brought against OPM and not against
the carrier or carrier’s subcontractors.
The recovery in such a suit shall be
limited to a court order directing OPM
to require the carrier to pay the
amount of benefits in dispute.

(d) An action under paragraph (c) of
this section to recover on a claim for
health benefits:

(1) May not be brought prior to ex-
haustion of the administrative rem-
edies provided in §890.105;

(2) May not be brought later than De-
cember 31 of the 3rd year after the year
in which the care or service was pro-
vided; and

(3) Will be limited to the record that
was before OPM when it rendered its
decision affirming the carrier’s denial
of benefits.

[61 FR 15179, Apr. 5, 1996]

§890.108 Will OPM waive require-
ments for continued coverage dur-
ing retirement?

(a) Under 5 U.S.C. 8905(b), OPM may
waive the eligibility requirements for
health benefits coverage as an annu-
itant for an individual when, in its sole
discretion, it determines that due to
exceptional circumstances it would be
against equity and good conscience not
to allow a person to be enrolled in the
FEHB Program as an annuitant.

(b) The individual’s failure to satisfy
the eligibility requirements must be
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due to exceptional circumstances. An
individual requesting a waiver must
provide OPM with evidence that:

(1) The individual intended to have
FEHB coverage as an annuitant (re-
tiree);

(2) The circumstances that prevented
the individual from meeting the re-
quirements of 5 U.S.C. 8905(b) were be-
yond the individual’s control; and

(3) The individual acted reasonably
to protect his or her right to continue
coverage into retirement.

[72 FR 19100, Apr. 17, 2007]

§890.109 Exclusion of certain periods
of eligibility when determining con-
tinued coverage during retirement.

(a) Except as provided in paragraph
(b) of this section, periods during which
temporary employees are eligible
under 5 U.S.C. 8906a to receive health
benefits by enrolling and paying the
full subscription charge, but are not el-
igible to participate in a retirement
system, are not considered when deter-
mining eligibility for continued cov-
erage during retirement. For the pur-
pose of continuing coverage during re-
tirement, an employee is considered to
have enrolled at his or her first oppor-
tunity if the employee registered to be
enrolled when he or she received a per-
manent appointment entitling him or
her to participate in a retirement sys-
tem and to receive the Government
contribution toward the health bene-
fits premium payments.

(b) A temporary employee eligible
under 5 U.S.C. 8906a may continue en-
rollment as a compensationer if he or
she has been enrolled or covered as a
family member under another enroll-
ment under this part for:

(1) The 5 years of service imme-
diately preceding the commencement
of his or her monthly compensation; or

(2) During all periods of service since
his or her first opportunity to enroll, if
less than 5 years. For the purpose of
this paragraph, an employee is consid-
ered to have enrolled at his or her first
opportunity if the employee registered
to be enrolled when he or she first be-
came eligible under 5 U.S.C. 8906a.

[568 FR 47824, Sept. 13, 1993]

§890.111

§890.110 Enrollment reconciliation.

(a) Each employing office must re-
port to each carrier or its surrogate on
a quarterly basis the names of the indi-
viduals who are enrolled in the car-
rier’s plan in a format and containing
such information as required by OPM.

(b) The carrier must compare the
data provided with its own enrollment
records. When the carrier finds in its
total enrollment records individuals
whose names do not appear in the re-
port from the employing office of
record, the carrier must request the
employing office to provide the docu-
mentation necessary to resolve the dis-
crepancy.

[63 FR 59459, Nov. 4, 1998; 63 FR 64761, Nov. 23,
1998]

§890.111 Continuation of eligibility for
former Federal employees of the Ci-
vilian Marksmanship Program.

(a) A Federal employee who was em-
ployed by the Department of Defense
to support the Civilian Marksmanship
Program as of the day before the date
of the transfer of the Program to the
Corporation for the Promotion of Rifle
Practice and Firearms Safety, and was
offered and accepted employment by
the Corporation as part of the transi-
tion described in section 1612(d) of Pub-
lic Law 104-106, 110 Stat. 517, is deemed
to be an employee for purposes of this
part during continuous employment
with the Corporation unless the indi-
vidual files an election under
§831.206(c) or §842.109(c) of this title.
Such a covered individual is treated as
if he or she were a Federal employee
for purposes of this part, and of any
other part within this title relating to
the FEHB Program. The individual is
entitled to the benefits of, and is sub-
ject to all conditions under, the FEHB
Program on the same basis as if the in-
dividual were an employee of the Fed-
eral Government.

(b) Cessation of employment with the
Corporation for any period terminates
eligibility for coverage under the
FEHB Program as an employee during
any subsequent employment by the
Corporation.

(c) The Corporation must withhold
from the pay of an individual described
by paragraph (a) of this section an
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amount equal to the premiums with-
held from the pay of a Federal em-
ployee for FEHB coverage and, in ac-
cordance with procedures established
by OPM, pay into the Employees
Health Benefits Fund the amounts de-
ducted from the individual’s pay.

(d) The Corporation must, in accord-
ance with procedures established by
OPM, pay into the Employees Health
Benefits Fund amounts equal to any
agency contributions required under
the FEHB Program.

[74 FR 66567, Dec. 16, 2009]

§890.112 Continuation of coverage for
certain Senate Restaurants employ-
ees.

(a) A Senate Restaurants employee
who was an employee of the Architect
of the Capitol on July 17, 2008, who ac-
cepted employment with the private
business concern to which the Senate
Restaurants’ food service operations
were transferred as described in section
1 of Public Law 110-279, and who elect-
ed to continue his or her Federal em-
ployee retirement benefits is deemed to
be an employee for purposes of this
part during continuous employment
with the private business concern or its
successor. The individual shall be enti-
tled to the benefits of, and be subject
to all conditions under, the FEHB Pro-
gram on the same basis as if the indi-
vidual were an employee of the Federal
Government.

(b) Cessation of employment with the
private business concern or its suc-
cessor for any period terminates eligi-
bility for coverage under the FEHB
Program as an employee during any
subsequent employment by the private
business concern.

(c) The private business concern or
its successor must make arrangements
for the withholding from pay of an in-
dividual described by paragraph (a) of
this section of an amount equal to the
premiums withheld from Federal em-
ployees’ pay for FEHB coverage and, in
accordance with procedures established
by OPM, pay into the Employees
Health Benefits Fund the amounts de-
ducted from the individual’s pay.

(d) The private business concern or
its successor shall, in accordance with
procedures established by OPM, pay
into the Employees Health Benefits
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Fund amounts equal to any agency
contributions required under the FEHB
Program.

[75 FR 76616, Dec. 9, 2010]

Subpart B—Health Benefits Plans

§890.201 Minimum standards
health benefits plans.

(a) To qualify for approval by OPM, a
health benefits plan shall meet the fol-
lowing standards. Once approved, a
health benefits plan shall continue to
meet the minimum standards. Failure
on the part of the carrier’s plan to
meet the standards is cause for OPM’s
withdrawal of approval of the plan in
accordance with 5 CFR 890.204. A health
benefits plan shall:

(1) Comply with chapter 89 of title 5,
United States Code, and this part, as
amended from time to time.

(2) Accept the enrollment, in accord-
ance with this part, and without regard
to age, race, sex, health status, or haz-
ardous nature of employment, of each
eligible employee, annuitant, former
spouse, former employee, or child, ex-
cept that a plan that is sponsored or
underwritten by an employee organiza-
tion may not accept the enrollment of
a person who is not a member of the or-
ganization, but it may not limit mem-
bership in the organization on account
of the prohibited factors (age, race, sex,
health status, or hazardous nature of
employment). The carrier may termi-
nate the enrollment of an enrollee
other than a survivor annuitant, a
former spouse continuing coverage
under §890.803, or person continuing
coverage under §890.1103(a) (2) or (3), in
a health benefits plan sponsored or un-
derwritten by an employee organiza-
tion on account of termination of
membership in the organization. A car-
rier that wants to terminate the en-
rollment of an enrollee under this para-
graph may do so by notifying the em-
ploying office in writing, with a copy of
the notice to the enrollee. The termi-
nation is effective at the end of the pay
period in which the employing office
receives the notice. A comprehensive
medical plan need not enroll an em-
ployee, annuitant, former employee,
former spouse, or child residing outside
the geographic areas specified by the
plan.

for
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(3) Provide health benefits for each
enrollee and covered family member
wherever they may be.

(4) Provide for conversion to a con-
tract for health benefits regularly of-
fered by the carrier, or an appropriate
affiliate, for group conversion pur-
poses, which must be guaranteed re-
newable, subject to such amendments
as apply to all contracts of this class,
except that it may be canceled for
fraud, overinsurance, or nonpayment of
periodic charges. A carrier must permit
conversion within the time allowed by
the temporary extension of coverage
provided under §890.401 for each en-
rollee and covered family member enti-
tled to convert. When an employing of-
fice gives an enrollee written notice of
his or her privilege of conversion, the
carrier must permit conversion at any
time before 31 days after the date of
notice or 91 days after the enrollment
is terminated, whichever is earlier. Be-
lated conversion opportunities as pro-
vided in §890.401(c) must also be per-
mitted by the carrier. When OPM re-
quests an extension of time for conver-
sion because of delayed determination
of ineligibility for immediate annuity,
the carrier must permit conversion
until the date specified by OPM in its
request for extension. On conversion,
the contract becomes effective as of
the day following the last day of the
temporary extension, and the enrollee
or covered family member, as the case
may be, must pay the entire cost there-
of directly to the carrier. The nongroup
contract may not deny or delay any
benefit covered by the contract for a
person converting from a plan approved
under this part except to the extent
that benefits are continued under the
health benefits plan from which he or
she converts.

(5) Provide that each enrollee receive
an identification card or cards or other
evidence of enrollment.

(6) Provide a standard rate structure
that contains, for each option, one
standard self only rate, one standard
self plus one rate and one standard self
and family rate.

(7) Maintain statistical records re-
garding the plan, separately from those
of any other activities conducted or
benefits offered by the carrier spon-
soring or underwriting the plan.

§890.201

(8) Provide for a special reserve for
the plan. The carrier shall account for
amounts retained by it as reserves for
the plan separately from reserves
maintained by it for other plans. The
carrier shall invest the special reserve
and income derived from the invest-
ment of the special reserve shall be
credited to the special reserve. If the
contract is terminated or approval of
the plan is withdrawn, the carrier shall
return the special reserve to the Em-
ployees Health Benefits Fund. How-
ever, in the case of a comprehensive
medical plan, the carrier, without re-
gard to the foregoing provisions of this
paragraph, shall follow such financial
procedures as are mutually agreed on
by the carrier and OPM.

(9) Provide for continued enrollment
to the end of the current pay period, or
termination date, if earlier, of each en-
rollee enrolled at the effective date of
termination of a contract. The carrier
is entitled to subscription charges for
this continued enrollment.

(10) Provide that any covered ex-
penses incurred from January 1 to the
effective date of an open season change
count toward the losing carrier’s prior
year deductible. If the prior year de-
ductible or family limit on deductibles
of the losing carrier had previously
been met, the enrolled individual (and
eligible family members) shall be eligi-
ble for reimbursement by the losing
carrier for covered expenses incurred
during the current year. Reimburse-
ment of covered expenses shall apply
only to covered expenses incurred from
January 1 to the effective date of the
open season change. This section shall
not apply to any other permissible
changes made during a contract year.

(11) Except where OPM determines
otherwise, have 300 or more employees
and annuitants, exclusive of family
members, enrolled in the plan at some
time during the preceding two contract
terms.

(b) To be qualified to be approved by
OPM and, once approved, to continue
to be approved, a health benefits plan
shall not:

(1) Deny a covered person a benefit
provided by the plan for a service per-
formed on or after the effective date of
coverage solely because of a pre-
existing physical or mental condition.
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(2) Require a waiting period for any
covered person for benefits which it
provides.

(3)(i) Have either more than three op-
tions, or more than two options and a
high deductible health plan (26 U.S.C.
223(c)(2)(A)) if the plan is described
under 5 U.S.C. 8903(1), (2), (3) or (4).

(ii) [Reserved]

(4) Have an initiation, service, enroll-
ment, or other fee or charge in addition
to the rate charged for the plan, except
that a comprehensive medical plan
may impose an additional charge to be
paid directly by the enrollee for cer-
tain medical supplies and services, if
the supplies and services on which ad-
ditional charges are imposed are clear-
ly set forth in advance and are applica-
ble to all enrollees. This subparagraph
does not apply to charges for member-
ship in employee organizations spon-
soring or underwriting plans.

(5) Paragraphs (b)(1) and (2) of this
section do not preclude a plan offering
benefits for dentistry or cosmetic sur-
gery, or both, limited to conditions
arising after the effective date of cov-
erage.

(¢c) The Director or his or her des-
ignee will determine whether to pro-
pose withdrawal of approval of the plan
and hold a hearing based on the seri-
ousness of the carrier’s actions and its
proposed method to effect corrective
action.

(d) Nothing in this part shall limit or
prevent a health insurance plan pur-
chased through an appropriate SHOP
as determined by the Director, pursu-
ant to section 1312(d)(3)(D) of the Pa-
tient Protection and Affordable Care
Act, Public Law 111-148, as amended by
the Health Care and Education Rec-
onciliation Act, Public Law 111-152 (the
Affordable Care Act or the Act), by an
employee otherwise covered by 5 U.S.C.
8901(1)(B) and (C) from being considered
a ‘“‘health benefit plan under this chap-
ter”’ for purposes of 5 U.S.C. 8905(b) and
5 U.S.C. 8906.

[33 FR 12510, Sept. 4, 1968, as amended at 43
FR 52460, Nov. 13, 1978; 47 FR 14871, Apr. 6,
1982; 49 FR 48905, Dec. 17, 1984; 52 FR 10217,
Mar. 31, 1987; 54 FR 52336, Dec. 21, 1989; 55 FR
9108, Mar. 12, 1990; 55 FR 22891, June 5, 1990;
69 FR 31721, June 7, 2004; 75 FR 76616, Dec. 9,
2010; 78 FR 60656, Oct. 2, 2013; 80 FR 55734,
Sept. 17, 2015; 83 FR 18401, Apr. 27, 2018]
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§890.202 Minimum standards
health benefits carriers.

for

The minimum standards for health
benefits carriers for the FEHB Pro-
gram shall be those contained in 48
CFR subpart 1609.70.

[67 FR 14324, Apr. 20, 1992]

§890.203 Application for approval of,
and proposal of amendments to,
health benefit plans.

(a) New plan applications. (1) The Di-
rector of OPM shall consider applica-
tions to participate in the FEHB Pro-
gram from comprehensive medical
plans (CMP’s) at his or her discretion.
CMP’s are automatically invited to
submit applications annually to par-
ticipate in the FEHB Program unless
otherwise notified by OPM. If the Di-
rector should determine that it is not
beneficial to the enrollees and the Pro-
gram to consider applications for a spe-
cific contract year, OPM will publish a
notice with a 60 day comment period in
the FEDERAL REGISTER no less than 7
months prior to the date applications
would be due for the specific contract
year for which applications will not be
accepted.

(2) When applications are considered,
CMP’s should apply for approval by
writing to the Office of Personnel Man-
agement, Washington, DC 20415. Appli-
cation letters must be accompanied by
any descriptive material, financial
data, or other documentation required
by OPM. Plans must submit the letter
and attachments in the OPM-specified
format by January 31, or another date
specified by OPM, of the year preceding
the contract year for which applica-
tions are being accepted. Plans must
submit evidence demonstrating they
meet all requirements for approval by
March 31 of the year preceding the con-
tract year for which applications are
being accepted. Plans that miss either
deadline cannot be considered for par-
ticipation in the next contract year.
All newly approved plans must submit
benefit and rate proposals to OPM by
May 31 of the year preceding the con-
tract year for which applications are
being accepted in order to be consid-
ered for participation in that contract
year. OPM may make counter-pro-
posals at any time.
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(3) OPM may approve such com-
prehensive medical plans as, in the
judgment of OPM, may be in the best
interest of enrollees in the Program. In
addition to specific requirements set
forth in 5 U.S.C. chapter 89, in chapter
1 and other relevant portions of title 48
of the Code of Federal Regulations, and
in other sections of this part, to be ap-
proved, an applicant plan must actu-
ally be delivering medical care at the
time of application; must be in compli-
ance with applicable State licensing
and operating requirements; must not
be a Federal, State, local, or territorial
governmental entity; and must not be
debarred, suspended, or ineligible to
participate in Government contracting
or subcontracting for any reason, in-
cluding fraudulent health care prac-
tices in other Federal health care pro-
grams.

(4) Applications must identify those
individuals who have the legal author-
ity and responsibility to enter into and
guarantee contracts. The applications
will be reviewed for evidence of sub-
stantial compliance with the following
standards:

(1) Health plan management: Stable
management with experience pertinent
to the prepaid health care provider in-
dustry; sufficient operating experience
to enable OPM to realistically evaluate
the plan’s past and expected future per-
formance;

(ii) Marketing: A rate of enrollment
that ensures equalization of income
and expenses within projected time-
frames and sufficient subscriber in-
come to operate within budget there-
after; enrollment dispersed among
groups such that there is not a con-
centration of enrollment with one or a
few groups so that the loss of one or
more contracts by the carrier would
not jeopardize its financial viability;
feasible projections of future enroll-
ment and employer distribution, as
well as the potential enrollment area
for marketing purposes;

(iii) Health care delivery system: A
health care delivery system providing
reasonable access to and choice of
quality primary and specialty medical
care throughout the service area; spe-
cifically, in the individual practice set-
ting, contractual arrangements for the
services of a significant number of pri-

§890.203

mary care and specialty physicians in
the service area; and in the group prac-
tice setting, compliance with 5 U.S.C.
8903(4)(A) preferably demonstrated by
full-time providers specializing in in-
ternal medicine, family practice, pedi-
atrics, and obstetrics/gynecology; and

(iv) Financial condition: Establish-
ment of firm budget projections and
demonstrated success in meeting or ex-
ceeding those projections on a regular
basis; evidence of the ability to sustain
operation in the future and to meet ob-
ligations under the contract OPM
might enter into with the plan; clearly
specified committed funding to see the
plan to an expected break-even point
including a sufficient amount for unex-
pected contingencies; adequate current
and projected funding, such as esti-
mated premium income or commit-
ment from a financially sound and ac-
ceptable parent organization or a ma-
ture stable entity outside the plan; in-
solvency protection, such as stop-loss
reinsurance services and agreements
with all plan providers that they will
hold members harmless if, for any rea-
son, the plan is unable to pay its pro-
viders.

(56) A comprehensive medical plan
that has been certified either as a
qualified Health Maintenance Organi-
zation (HMO) or as a qualified Com-
petitive Medical Plan by the Depart-
ment of Health and Human Services
(HHS) at the time of application to
OPM, and whose qualification status is
not under investigation by HHS, will
need to submit only an abbreviated ap-
plication to OPM. The extent of the
data and documentation to be sub-
mitted by a plan so qualified by HHS,
as well as by a non-qualified plan, for a
particular review cycle may be ob-
tained by writing directly to the Office
of Insurance Programs, Retirement and
Insurance Service, Office of Personnel
Management, Washington, DC 20415.

(b) Participating plans. Changes in
rates and benefits for approved health
benefits plans shall be considered at
the discretion of the Director of OPM.
If the Director of OPM determines that
it is beneficial to enrollees and the
Federal Employees Health Benefits
Program to invite health plan benefit
and/or rate changes for a given con-
tract period, a ‘‘call letter’” shall be
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issued to the carrier approximately 9
months prior to the expiration of the
current contract period. Any proposal
for change shall be in writing, specifi-
cally describe the change proposed, and
be signed by an authorized official of
the carrier. OPM will review any re-
quested proposal for change and will
notify the carrier of its decision to ac-
cept or reject the change. OPM may
make a counter proposal or at any
time propose changes on its own mo-
tion. Benefits changes and rate pro-
posals, when requested by OPM, shall
be submitted not less than 7 months
before the expiration of the then cur-
rent contract period, unless the Direc-
tor of OPM determines that a later
date is acceptable. The negotiation pe-
riod shall begin approximately 7
months before the expiration of the
current contract period, and OPM shall
seek to complete all benefit and rate
negotiations no later than 4 months
preceding the contract period to which
they will apply. If OPM and the carrier
do not reach agreement by this date,
either party may give written notice of
nonrenewal in accordance with §890.205
of this part.

[37 FR 20668, Oct. 3, 1972, as amended at 41 FR
40090, Sept. 17, 1976; 43 FR 52461, Nov. 13, 1978;
48 FR 16232, Apr. 15, 1983; 50 FR 8315, Feb. 28,
1985; 52 FR 23934, June 26, 1987; 54 FR 52337,
Dec. 21, 1989; 55 FR 22891, June 5, 1990; 57 FR
19374, May 6, 1992; 59 FR 62284, Dec. 5, 1994; 60
FR 62988, Dec. 8, 1995]

§890.204 Withdrawal of approval of
health benefits plans or carriers.

(a) The Director may withdraw ap-
proval of a health benefits plan or car-
rier if the standards at §890.201 of this
part and 48 CFR subpart 1609.70 are not
met. Such action carries with it the
right to a hearing as provided in para-
graph (a)(2) of this section.

(1) Before withdrawing approval, the
Director or his or her representative
shall notify the carrier of the plan, by
certified mail, that OPM intends to
withdraw approval of the health bene-
fits plan and/or carrier. The notice
shall set forth the reasons why ap-
proval is to be withdrawn. The carrier
is entitled to reply in writing within 15
calendar days after its receipt of the
notice, stating the reasons why ap-
proval should not be withdrawn.
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(2) On receipt of the reply, or in the
absence of a timely reply, the Director
or representative shall set a date, time,
and place for a hearing. The carrier
shall be notified by certified mail at
least 15 calendar days in advance of the
hearing. The hearing officer shall be
the Director, or a representative des-
ignated by the Director, who shall not
otherwise have been a party to the ini-
tial administrative decision to issue a
letter of intent to withdraw the plan’s
or carrier’s approval. The hearing offi-
cer shall conduct the hearing unless it
is waived in writing by the carrier. The
carrier is entitled to appear by rep-
resentative and present oral or docu-
mentary evidence, including rebuttal
evidence, in opposition to the proposed
action.

(i) A transcribed record shall be kept
of the hearing and shall be the exclu-
sive record of the proceeding.

(ii) After the hearing is held, or after
OPM'’s receipt of the carrier’s written
waiver of the hearing, the Director
shall make a decision on the record,
taking into consideration any rec-
ommendation submitted by the hearing
officer, and send it to the carrier by
certified mail. A decision of the Direc-
tor shall be considered a final decision
for the purposes of this section. The Di-
rector, or his or her representative,
may set a future effective date for
withdrawal of approval.

(3) The Director, or his or her rep-
resentative, may give written notice of
non-renewal of the contract of a carrier
whose plan does not meet the min-
imum enrollee requirement in
§890.201(a)(11). However, the Director
may defer withdrawing approval of a
plan not meeting the requirement in
§890.201(a)(11) of this part when, in the
judgment of OPM, the carrier shows
good cause. The Director or representa-
tive may authorize a plan with fewer
than 300 employees or annuitants to re-
main in the FEHB Program when he or
she determines, in his or her discre-
tion, that it is in the best interest of
the Program (e.g., when the plan is the
only plan available to enrollees in a
rural area).

(b) During a current contract term,
the Director, in his or her discretion,
may reinstate approval of a plan or
carrier under this section on a finding
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that the reasons for withdrawing ap-
proval no longer exist.

[656 FR 9109, Mar. 12, 1990, as amended at 57
FR 14324, Apr. 20, 1992]

§890.205 Nonrenewal of contracts of
health benefits plans.

(a) Either OPM or the carrier may
terminate a contract by giving a writ-
ten notice of nonrenewal which in-
cludes an indication of the reason for
the intended action.

(b) Where termination by notice of
intent not to renew is made by OPM,
the carrier contesting that notice may
request that OPM review the proposed
decision. Such review shall be con-
ducted by the Director or a representa-
tive designated by the Director, who
shall not otherwise have been a party
to the initial decision to issue a notice
of intent not to renew. A request for
such review, which may include a re-
quest that a representative of the car-
rier appear personally before OPM,
shall be in writing. That request must
be received within 10 calendar days of
the carrier’s receipt of the notice of in-
tent not to renew. Such request shall
include a detailed statement as to why
the carrier disagrees with OPM’s notice
of nonrenewal and shall be accom-
panied by appropriate supporting docu-
mentation. Where a carrier has re-
quested review under this section, the
final decision by OPM not to renew a
health benefits contract shall be com-
municated to the carrier in writing not
more than 30 days after OPM’s receipt
of the carrier’s request for review, un-
less a later date is mutually agreed
upon.

(c) In the absence of a timely request
for review as set forth in paragraph (b)
of this section, OPM’s notice of intent
not to renew will become final without
further notification.

[67 FR 19374, May 6, 1992]

Subpart C—Enroliment

§890.301 Opportunities for employees
who are not participants in pre-
mium conversion to enroll or
change enrollment; effective dates.

(a) Initial opportunity to enroll. An em-
ployee who becomes eligible may elect

§890.301

to enroll or not to enroll within 60 days
after becoming eligible.

(b) Effective date—generally. Except as
otherwise provided, an enrollment or
change of enrollment takes effect on
the first day of the first pay period
that begins after the date the employ-
ing office receives an appropriate re-
quest to enroll or change the enroll-
ment and that follows a pay period dur-
ing any part of which the employee is
in pay status.

(c) Belated enrollment. When an em-
ploying office determines that an em-
ployee was unable, for cause beyond his
or her control, to enroll or change the
enrollment within the time limits pre-
scribed by this section, the employee
may enroll or change the enrollment
within 60 days after the employing of-
fice advises the employee of its deter-
mination.

(d) Enrollment by prory. Subject to
the discretion of the employing office,
an employee’s representative, having
written authorization to do so, may en-
roll or change the enrollment for the
employee.

(e) Decreasing enrollment type. (1) Sub-
ject to two exceptions, an employee
may decrease enrollment type at any
time. Exceptions:

(i) An employee participating in
health insurance premium conversion
may decrease enrollment type during
an open season or because of and con-
sistent with a qualifying life event as
defined in part 892 of this chapter.

(ii) An employee who is subject to a
court or administrative order as dis-
cussed in paragraph (g)(3) of this sec-
tion may not decrease enrollment type
in a way that eliminates coverage of a
child identified in the order as long as
the court or administrative order is
still in effect and the employee has at
least one child identified in the order
who is still eligible under the FEHB
Program, unless the employee provides
documentation to the agency that he
or she has other coverage for the
child(ren). The employee may not elect
self only as long as he or she has one
child identified as covered, but may
elect self plus one.

(2) A decrease in enrollment type
takes effect on the first day of the first
pay period that begins after the date
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the employing office receives an appro-
priate request to change the enroll-
ment, except that at the request of the
enrollee and upon a showing satisfac-
tory to the employing office that there
was no family member eligible for cov-
erage under the self plus one or self and
family enrollment, or only one family
member eligible for coverage under the
self and family enrollment, as appro-
priate, the employing office may make
the change effective on the first day of
the pay period following the one in
which there was, in the case of a self
plus one enrollment, no family member
or, in the case of a self and family en-
rollment, only one or no family mem-
ber.

(f) Open season. (1) An open season
will be held each year from the Monday
of the second full workweek in Novem-
ber through the Monday of the second
full workweek in December.

(2) The Director of the Office of Per-
sonnel Management may modify the
dates specified in paragraph (f)(1) of
this section or hold additional open
seasons.

(3) With one exception, during an
open season, an eligible employee may
enroll and an enrolled employee may
decrease or increase enrollment type,
may change from one plan or option to
another, or may make any combina-
tion of these changes. Exception: An
employee who is subject to a court or
administrative order as discussed in
paragraph (g)(3) of this section may not
cancel his or her enrollment, decrease
enrollment type, or change to a com-
prehensive medical plan that does not
serve the area where his or her child or
children live as long as the court or ad-
ministrative order is still in effect, and
the employee has at least one child
identified in the order who is still eligi-
ble under the FEHB Program, unless
the employee provides documentation
to the agency that he or she has other
coverage for the child(ren). The em-
ployee may not elect self only as long
as he or she has one child identified as
covered, but may elect self plus one.

(4)(1) An open season new enrollment
takes effect on the first day of the first
pay period that begins in the next fol-
lowing year and which follows a pay
period during any part of which the
employee is in a pay status.
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(ii) An open season change of enroll-
ment takes effect on the first day of
the first pay period which begins in
January of the next following year.

(5) When a belated open season en-
rollment or change of enrollment is ac-
cepted by the employing office under
paragraph (c¢) of this section, it takes
effect as required by paragraph (f)(4) of
this section.

(g) Change in family status. (1) An eli-
gible employee may enroll and an en-
rolled employee may decrease or in-
crease enrollment type, change from
one plan or option to another, or make
any combination of these changes when
the employee’s family status changes,
including a change in marital status or
any other change in family status. The
employee must enroll or change the en-
rollment within the period beginning 31
days before the date of the change in
family status, and ending 60 days after
the date of the change in family status.

(2) An enrollment or change of enroll-
ment made in conjunction with the
birth of a child, or the addition of a
child as a new family member in some
other manner, takes effect on the first
day of the pay period in which the
child is born or becomes an eligible
family member.

(3)(1) If an employing office receives a
court or administrative order on or
after October 30, 2000, requiring an em-
ployee to provide health benefits for
his or her child or children, the em-
ploying office will determine if the em-
ployee has a self plus one or self and
family enrollment, as appropriate, in a
health benefits plan that provides full
benefits in the area where the child or
children live. If the employee does not
have the required enrollment, the
agency must notify him or her that it
has received the court or administra-
tive order and give the employee until
the end of the following pay period to
change his or her enrollment or provide
documentation to the employing office
that he or she has other coverage for
the child or children. If the employee
does not comply within these time
frames, the employing office must en-
roll the employee involuntarily as stat-
ed in paragraph (g)(3)(ii) of this sec-
tion.

(ii) If the employee is not enrolled or
does not enroll, the agency must enroll
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him or her for self plus one or self and
family coverage, as appropriate, in the
option that provides the lower level of
coverage in the Service Benefit Plan. If
the employee is enrolled but does not
increase the enrollment type in a way
that is sufficient to cover the child or
children, the employing office must
change the enrollment to self plus one
or self and family, as appropriate, in
the same option and plan, as long as
the plan provides full benefits in the
area where the child or children live. If
the employee is enrolled in a com-
prehensive medical plan that does not
serve the area in which the child or
children live, the employing office
must change the enrollment to self
plus one or self and family, as appro-
priate, in the option that provides the
lower level of coverage in the Service
Benefit Plan.

(4) Subject to two exceptions, the ef-
fective date of an involuntary enroll-
ment under paragraph (g)(3) of this sec-
tion is the 1st day of the pay period
that begins after the date the employ-
ing office completes the enrollment re-
quest. Exceptions:

(i) If the court or administrative
order requires an earlier effective date,
the effective date will be the 1st day of
the pay period that includes that date.
Effective dates may not be retroactive
to a date more than 2 years earlier, or
prior to October 30, 2000.

(ii) If after an involuntary enroll-
ment becomes effective and the em-
ploying office finds that circumstances
beyond the employee’s control pre-
vented him or her from enrolling or
changing the enrollment within the
time limits in this section, the em-
ployee may change the enrollment pro-
spectively within 60 days after the em-
ploying office advises the employee of
its finding.

(h) Change in employment status. An
eligible employee may enroll and an
enrolled employee may decrease or in-
crease enrollment type, change from
one plan or option to another, or make
any combination of these changes when
the employee’s employment status
changes. Except as otherwise provided,
an employee must enroll or change the
enrollment within 60 days after the
change in employment status. Employ-
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ment status changes include, but are
not limited to—

(1) A return to pay status following
loss of coverage under either—

(i) Section 890.304(a)(1)(v) due to the
expiration of 3656 days in leave without
pay (LWOP) status, or

(i1) Section 890.502(b)(5) due to the
termination of coverage during LWOP
status.

(2) Reemployment after a break in
service of more than 3 days.

(3) Restoration to a civilian position
after serving in the uniformed services
under conditions that entitle him or
her to benefits under part 353 of this
chapter, or similar authority.

(4)(1) A change from a temporary ap-
pointment in which the employee is el-
igible to enroll under 5 U.S.C. 8906a,
which requires payment of the full pre-
mium with no Government contribu-
tion, to an appointment that entitles
the employee to receive the Govern-
ment contribution.

(ii) A change in entitlement to Gov-
ernment contribution as a result of be-
coming eligible for coverage under
§890.102(j).

(5) Separation from Federal employ-
ment when the employee or the em-
ployee’s spouse is pregnant and the em-
ployee supplies medical documentation
of the pregnancy. An employee who en-
rolls or changes the enrollment under
this paragraph (h)(5) must do so during
his or her final pay period. The effec-
tive date of an enrollment or a change
of enrollment under this paragraph
(h)(5) is the first day of the pay period
which the employing office receives an
appropriate request to enroll or change
the enrollment.

(6) A transfer from a post of duty
within a State of the United States or
the District of Columbia to a post of
duty outside a State of the United
States or the District of Columbia, or
the reverse. An employee who enrolls
or changes the enrollment under this
paragraph (h)(6) must do so within the
period beginning 31 days before leaving
the old post of duty and ending 60 days
after arriving at the new post of duty.

(7) A change, without a break in serv-
ice or after a separation of 3 days or
less, to part-time career employment
as defined in 5 U.S.C. 3401(2) and 56 CFR
part 340, subpart B, or a change from
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such part-time career employment to
full-time employment that entitles the
employee to the full Government con-
tribution.

(i) Loss of coverage under this part or
under another group insurance plan. An
eligible employee may enroll and an
enrolled employee may decrease or in-
crease enrollment type, change from
one plan or option to another, or make
any combination of these changes when
the employee or an eligible family
member of the employee loses coverage
under this part or another group health
benefits plan. Except as otherwise pro-
vided, an employee must enroll or
change the enrollment within the pe-
riod beginning 31 days before the date
of loss of coverage, and ending 60 days
after the date of loss of coverage.
Losses of coverage include, but are not
limited to—

(1) Loss of coverage under another
FEHB enrollment due to the termi-
nation, cancellation, or a change to
self plus one or to self only, of the cov-
ering enrollment.

(2) Loss of coverage under another
federally-sponsored health benefits
program.

(3) Lioss of coverage due to the termi-
nation of membership in an employee
organization sponsoring or under-
writing an FEHB plan.

(4) Loss of coverage due to the dis-
continuance of an FEHB plan in whole
or in part. For an employee who loses
coverage under this paragraph (i)(4):

(i) If the discontinuance is at the end
of a contract year, the employee must
change the enrollment during the open
season, unless OPM establishes a dif-
ferent time. If the discontinuance is at
a time other than the end of the con-
tract year, OPM must establish a time
and effective date for the employee to
change the enrollment.

(ii) If the whole plan is discontinued,
an employee who does not change the
enrollment within the time set in
(i)(4)(i) of this section will be enrolled
in the lowest-cost nationwide plan op-
tion, as defined in paragraph (n) of this
section;

(iii) If one or more options of a plan
are discontinued, an employee who
does not change the enrollment will be
enrolled in the remaining option of the
plan, or in the case of a plan with two
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or more options remaining, the lowest-
cost remaining option that is not a
High Deductible Health Plan (HDHP).

(iv) If the discontinuance of the plan,
whether permanent or temporary, is
due to a disaster, an employee must
change the enrollment within 60 days
of the disaster, as announced by OPM.
If an employee does not change the en-
rollment within the time frame an-
nounced by OPM, the employee will be
enrolled in the lowest-cost nationwide
plan option, as defined in paragraph (n)
of this section. The effective date of
enrollment changes under this provi-
sion will be set by OPM when it makes
the announcement allowing such
changes;

(v) An employee who is unable, for
causes beyond his or her control, to
make an enrollment change within the
60 days following a disaster and is, as a
result, enrolled in the lowest-cost na-
tionwide plan as defined in paragraph
(n) of this section, may request a be-
lated enrollment into the plan of his or
her choice subject to the requirements
of paragraph (c) of this section;

(5) Loss of coverage under the Med-
icaid program or similar State-spon-
sored program of medical assistance
for the needy.

(6) Lioss of coverage under a non-Fed-
eral health plan because an employee
moves out of the commuting area to
accept another position and the em-
ployee’s non-federally employed spouse
terminates employment to accompany
the employee. An employee may enroll
or change the enrollment within the
period beginning 31 days before the
date the employee leaves employment
in the old commuting area and ending
180 days after entry on duty at place of
employment in the new commuting
area.

(7) Loss of coverage under a non-Fed-
eral health plan.

(j) Move from comprehensive medical
plan’s area. An employee in a com-
prehensive medical plan who moves or
becomes employed outside the geo-
graphic area from which the plan ac-
cepts enrollments, or if already outside
this area, moves or becomes employed
further from this area, may change the
enrollment upon notifying the employ-
ing office of the move or change of
place of employment. Similarly, an
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employee whose covered family mem-
ber moves outside the geographic area
from which the plan accepts enroll-
ments, or if already outside this area,
moves further from this area, may
change the enrollment upon notifying
the employing office of the family
member’s move. The change of enroll-
ment takes effect on the first day of
the pay period that begins after the
employing office receives an appro-
priate request.

(k) On becoming eligible for Medicare.
An employee may change the enroll-
ment from one plan or option to an-
other at any time beginning on the
30th day before becoming eligible for
coverage under title XVIII of the So-
cial Security Act (Medicare). A change
of enrollment based on becoming eligi-
ble for Medicare may be made only
once.

(1) Salary of temporary employee insuf-
ficient to pay withholdings. If the salary
of a temporary employee eligible under
5 U.S.C. 8906a is not sufficient to pay
the withholdings for the plan in which
the employee is enrolled, the employ-
ing office shall notify the employee of
the plans available at a cost that does
not exceed the employee’s salary. The
employee may enroll in another plan
whose cost is no greater than his or her
salary within 60 days after receiving
such notification from the employing
office. The change of enrollment takes
effect immediately upon termination
of the prior enrollment.

(m) An employee or eligible family mem-
ber becomes eligible for premium assist-
ance under Medicaid or a State Children’s
Health Insurance Program (CHIP). An el-
igible employee may enroll and an en-
rolled employee may decrease or in-
crease enrollment type, change from
one plan or option to another, or make
any combination of these changes when
the employee or an eligible family
member of the employee becomes eligi-
ble for premium assistance under a
Medicaid plan or CHIP. An employee
must enroll or change his or her enroll-
ment within 60 days after the date the
employee or family member is deter-
mined to be eligible for assistance.

(n) OPM will annually determine the
lowest-cost nationwide plan option cal-
culated based on the enrollee share of
the cost of a self only enrollment. The
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plan option identified may not be a
High Deductible Health Plan (HDHP)
or an option from a health benefits
plan that charges an association or
membership fee. OPM reserves the
right to designate an alternate plan for
automatic enrollments if OPM deter-
mines circumstances dictate this.

[62 FR 38435, July 18, 1997; 62 FR 49557, Sept.
22, 1997, as amended at 65 FR 44646, July 19,
2000; 68 FR 56524, Oct. 1, 2003; 69 FR 56928,
Sept. 23, 2004; 72 FR 1912, Jan. 17, 2007; 75 FR
76616, Dec. 9, 2010; 79 FR 62329, Oct. 17, 2014;
80 FR 55734, Sept. 17, 2015; 80 FR 65882, Oct.
28, 2015]

§890.302 Coverage of family members.

(a)(1) Enrollment. An enrollment for
self plus one includes the enrollee and
one eligible family member. An enroll-
ment for self and family includes all
family members who are eligible to be
covered by the enrollment except as
provided in §890.308(h). Proof of family
member eligibility may be required,
and must be provided upon request, to
the carrier, the employing office or
OPM. Except as provided in paragraph
(a)(2) of this section, no employee,
former employee, annuitant, child, or
former spouse may enroll or be covered
as a family member if he or she is al-
ready covered under another person’s
self plus one or self and family enroll-
ment in the FEHB Program.

(2) Dual enrollment. (i) A dual enroll-
ment exists when an individual is cov-
ered under more than one FEHB Pro-
gram enrollment. Dual enrollments are
prohibited except when an eligible indi-
vidual would otherwise not have access
to coverage and the dual enrollment
has been authorized by the employing
office.

(ii) Exception. An individual described
in paragraph (a)(2)(i) of this section
may enroll if he or she or his or her eli-
gible family members would otherwise
not have access to coverage, in which
case the individual may enroll in his or
her own right for self only, self plus
one, or self and family coverage, as ap-
propriate. However, an eligible indi-
vidual is entitled to receive benefits
under only one enrollment regardless
of whether he or she qualifies as a fam-
ily member under a spouse’s or par-
ent’s enrollment. To ensure that no
person receives benefits under more
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than one enrollment, each enrollee
must promptly notify the insurance
carrier as to which person(s) will be
covered under his or her enrollment.
These individuals are not covered
under the other enrollment. Examples
include but are not limited to:

(A) To protect the interests of mar-
ried or legally separated Federal em-
ployees, annuitants, and their children,
an employee or annuitant may enroll
in his or her own right in a self only,
self plus one, or self and family enroll-
ment, as appropriate, even though his
or her spouse also has a self plus one or
self and family enrollment if the em-
ployee, annuitant, or his or her chil-
dren live apart from the spouse and
would otherwise not have access to
coverage due to a service area restric-
tion and the spouse refuses to change
health plans.

(B) When an employee who is under
age 26 and covered under a parent’s self
plus one or self and family enrollment
acquires an eligible family member,
the employee may elect to enroll for
self plus one or self and family cov-
erage.

(iii) Children are entitled to receive
benefits under only one enrollment re-
gardless of whether the children qual-
ify as family members under the en-
rollment of both parents or of a parent
and a stepparent and regardless of
whether the parents are married, un-
married, divorced, or legally separated.
To ensure that no person receives bene-
fits under more than one enrollment,
each enrollee must promptly notify the
insurance carrier as to which family
members will be covered under his or
her enrollment. These individuals are
not covered under the other enroll-
ment.

(b)(1) A child under the age of 26, or
a child of any age who is incapable of
self-support because of a mental or
physical disability which existed before
age 26, is considered to be a family
member eligible to be covered by the
enrollment of an enrolled employee or
annuitant or a former employee or
child enrolled under §890.1103 of this
part if he or she is—

(i) A child born within marriage;

(ii) A recognized natural child;

(iii) An adopted child;

(iv) A stepchild; or
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(v) A foster child.

(2) For purposes of this part, the
term ‘‘stepchild” refers to the child of
an enrollee’s spouse and shall continue
to refer to such child after the enroll-
ee’s divorce from the spouse or death of
the spouse, so long as the child con-
tinues to live with the enrollee in a
regular parent-child relationship.

(c) Child incapable of self-support.
When an individual’s enrollment for
self plus one or self and family includes
a child who has become 26 years of age
and is incapable of self-support, the
employing office must require such en-
rollee to submit a physician’s certifi-
cate verifying the child’s disability.
The certificate must—

(1) State that the child is incapable
of self-support because of a physical or
mental disability that existed before
the child became 26 years of age and
that can be expected to continue for
more than 1 year;

(2) Include a statement of the name
of the child, the nature of the dis-
ability, the period of time it has ex-
isted, and its probable future course
and duration; and,

(3) Be signed by the physician and
show the physician’s office address.
The employing office must require the
enrollee to submit the certificate on or
before the date the child becomes 26
years of age. However, the employing
office may accept otherwise satisfac-
tory evidence of incapacity that is not
timely filed.

(d) Renewal of certificates of inca-
pacity. The employing office must re-
quire an enrollee who has submitted a
certificate of incapacity to renew that
certificate on the expiration of the
minimum period of disability certified.

(e) Determination of incapacity. (1) Ex-
cept as provided in paragraph (e)(2) of
this section, the employing office shall
make determinations of incapacity.

(2) Either the employing office or the
carrier may make a determination of
incapacity if a medical condition, as
specified by OPM, exists that would
cause a child to be incapable of self-
support during adulthood.

(f) Switching a covered family member.
(1) An enrollee with a self plus one en-
rollment may switch his or her covered
family member during the annual Open
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Season, upon a change in family sta-
tus, upon a change in coverage, or upon
a change in eligibility, so long as
switching a covered family member is
consistent with the event that has
taken place.

(2) Switching a covered family mem-
ber under a self plus one enrollment
will be effective on the first day of the
first pay period that begins after the
date the employing office receives an
appropriate request to switch the cov-
ered family member.

[78 FR 64876, Oct. 30, 2013, as amended at 80
FR 55735, Sept. 17, 2015; 81 FR 86906, Dec. 2,
2016; 83 FR 3061, Jan. 23, 2018; 83 FR 32192,
July 12, 2018]

§890.303 Continuation of enrollment.

(a) On transfer or retirement. (1) Ex-
cept as otherwise provided by this part,
the enrollment of an employee or annu-
itant eligible to continue enrollment
continues without change when he or
she moves from one employing office to
another, without a break in service of
more than 3 days, whether the per-
sonnel action is designated as a trans-
fer or not.

(2) In order for an employee to con-
tinue an enrollment as an annuitant,
he or she must meet the participation
requirements set forth at 8905(b) of
title 5, United States Code, for con-
tinuing an enrollment as an annuitant
as of the commencing date of his or her
annuity or monthly compensation.

(3) For the purpose of this part, an
employee is considered to have en-
rolled at his or her first opportunity if
the employee enrolled during the first
of the periods set forth in §890.301 in
which he or she was eligible to enroll
or was covered at that time by the en-
rollment of another employee or annu-
itant, or whose enrollment was effec-
tive not later than December 31, 1964.

(4) Enrollment or eligibility for en-
rollment under subparts H or K of this
part of an individual who is not an em-
ployee eligible for coverage under
other provisions of this part is not con-
sidered in determining whether a retir-
ing employee has met the participation
requirements of §8905(b) of title 5, U.S.
Code. Coverage under subparts H or K
of this part of an individual who is an
employee eligible for coverage under
other provisions of this part may be
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considered in determining whether a
retiring employee has met the partici-
pation requirements.

(b) Change of enrolled employees to cer-
tain excluded positions. Employees and
annuitants enrolled under this part
who move, without a break in service
or after a separation of 3 days or less,
to an employment in which they are
excluded by §890.102(c), continue to be
enrolled unless excluded by paragraphs
(c)(@), (5), (6), (T), or (9) of §890.102.

(c) On death. The enrollment of a de-
ceased employee or annuitant who is
enrolled for self plus one or self and
family (as opposed to self only) is
transferred automatically to his or her
eligible survivor annuitant(s) covered
by the enrollment, as applicable. For
self and family, the enrollment is con-
sidered to be that of:

(1) The survivor annuitant from
whose annuity all or the greatest por-
tion of the withholding for health bene-
fits is made; or

(2) The surviving spouse entitled to a
basic employee death benefit. The en-
rollment covers members of the family
of the deceased employee or annuitant.
In those instances in which the annu-
ity is split among surviving family
members, multiple enrollments are al-
lowed. A remarried spouse is not a
member of the family of the deceased
employee or annuitant unless annuity
under section 8341 or 8442 of title 5,
United States Code, continues after re-
marriage.

(A)@A) Survivor annuitants. If an em-
ployee who is entitled to health bene-
fits coverage as a survivor annuitant
elects to enroll or to continue to be en-
rolled under his eligibility as an em-
ployee, and 1is thereafter separated
without entitlement to continued en-
rollment based on his own service, he is
entitled to reinstatement of his em-
ployee-acquired enrollment on applica-
tion to his retirement office. Rein-
statement is effective immediately
after termination of his employee-ac-
quired enrollment if the application is
received by the retirement office with-
in 60 days of separation; otherwise re-
instatement is effective on the first
day of the first pay period after receipt
of the application. The retirement of-
fice shall withhold from the annuity
that the former employee receives as a
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survivor annuitant, the amounts nec-
essary to pay his share of the cost of
the enrollment.

(2) Employee becomes a Survivor annu-
itant. (i) If an employee who is entitled
to health benefits coverage as a sur-
vivor annuitant elects to enroll or to
continue to be enrolled under his or her
eligibility as an employee, and is
thereafter separated without entitle-
ment to continued enrollment based on
his or her own service, the employee is
entitled to reinstatement of the enroll-
ment as a survivor annuitant on appli-
cation to the retirement office. Rein-
statement as a survivor annuitant is
effective on the day after the termi-
nation date of the employee-acquired
enrollment if the application is re-
ceived by the retirement office within
60 days of separation; otherwise, rein-
statement is effective on the first day
of the first pay period after receipt of
the application. The retirement office
shall withhold from the annuity that
the former employee receives as a sur-
vivor annuitant the amounts necessary
to pay the health benefits premium.

(ii) If the surviving spouse of a de-
ceased employee or annuitant is en-
rolled as an employee with a self plus
one or self and family enrollment (or,
if both the decedent and the surviving
spouse were enrolled in a self only or
self plus one enrollment) at the time
the surviving spouse becomes a sur-
vivor annuitant and the surviving
spouse is thereafter separated without
entitlement to continued enrollment
as a retiree, the surviving spouse is en-
titled to enroll as a survivor annuitant.
The change from coverage as an em-
ployee to coverage as a survivor annu-
itant must be made within 30 days of
separation from service.

(iii) Except for an employee who
meets the definition of former spouse
under 5 U.S.C. 8901(10) based on an indi-
vidual’s deferred annuity under 5
U.S.C. 8341(h) or 8445(f), the employee
survivor of an annuitant receiving de-
ferred retirement benefits is not eligi-
ble for FEHB Program enrollment as a
survivor annuitant and therefore may
not enroll as a survivor annuitant
based on coverage obtained as an em-
ployee.

(3) Insurable interest survivor annuity.
A current spouse who is an insurable
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interest beneficiary under §831.606(b) or
§842.605(b) of this title is eligible to
continue health benefits enrollment as
an insurable interest survivor annu-
itant so long as he or she was covered
as a family member at the time of the
annuitant’s death. This entitlement
applies even if the spouse is eligible for
continued enrollment as a survivor an-
nuitant under another section of 5 CFR
parts 831 or 843. To prevent dual cov-
erage, the spouse must be covered
under only one health benefits enroll-
ment under this part.

(e) In monpay status. (1) Except as
otherwise provided by law, the enroll-
ment of an employee continues while
he/she is in nonpay status for up to 365
days. The 365 days’ nonpay status may
be continuous or broken by periods of
less than 4 consecutive months in pay
status. If an employee has at least 4
consecutive months in pay status after
a period of nonpay status he/she is en-
titled to begin the 365 days’ continu-
ation of enrollment anew. For the pur-
poses of this paragraph, 4 consecutive
months in pay status means any 4-
month period during which the em-
ployee is in pay status for at least part
of each pay period.

(2) However, in the case of an em-
ployee who is employed under an OPM
approved career-related work-study
program under Schedule D of at least
one year’s duration and who is ex-
pected to be in a pay status during not
less than one-third of the total period
of time from the date of the first ap-
pointment to the completion of the
work-study program, his/her enroll-
ment continues while he/she is in non-
pay status so long as he/she is partici-
pating in the work-study program.

(f) [Reserved]

(g) Former spouse entitled to coverage
as employee or member of family. An indi-
vidual entitled to health benefits as a
former spouse who also has or becomes
entitled to health benefits coverage as
a Federal employee or as a family
member under another enrollment
under this part may defer or suspend
coverage as a former spouse and con-
tinue his or her coverage as an em-
ployee or family member. The former
spouse must have established entitle-
ment to the health benefits coverage
under §890.803 of this part and filed all
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required documents with the employ-
ing office responsible for maintaining
the former spouse enrollment within
the time limits specified in §890.805 of
this part. The employing office shall
note in the former spouse’s file that
the former spouse health benefits en-
rollment is being deferred or suspended
until coverage as a Federal employee
or as a family member ends. Upon loss
of coverage as a Federal employee or as
a family member, the individual is en-
titled to enroll or resume the enroll-
ment as a former spouse, provided he
or she remains eligible as such. A
former spouse who enrolls because he
or she lost coverage under another en-
rollment under this part for a reason
other than cancellation must meet the
requirements of §890.301(g2)(2). A former
spouse who enrolls because he or she
lost coverage under another enrollment
under this part as a result of cancella-
tion of the covering enrollment must
meet the requirements of §890.301(g)(4).

(h) Temporary continuation of cov-
erage. Certain former employees who
lose coverage because of a separation
from Federal service, certain children
who lose coverage because they cease
to meet the requirements for coverage
as children, and certain former spouses
who lose coverage because their mar-
riage to the enrollee ends and who are
not eligible for coverage under subpart
H of this part may elect temporary
continuation of coverage under the
provisions of subpart K of this part.

(i) Service in the uniformed services. (1)
The enrollment of an individual who
separates, enters military furlough, or
is placed in nonpay status to serve in
the uniformed services under condi-
tions that entitle him or her to bene-
fits under part 353 of this chapter, or
similar authority, may continue for
the 24-month period beginning on the
date that the employee is placed on
leave without pay or separated from
service to perform active duty in the
uniformed services, provided that the
individual continues to be entitled to
benefits under part 353 of this chapter,
or similar authority. As provided for
by 5 U.S.C. 8905(a), the continuation of
enrollment for up to 24 months applies
to employees called or ordered to ac-
tive duty in support of a contingency
operation on or after September 14,
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2001. The enrollment of an employee
who met the requirements of chapter 43
of title 38, United States Code, on or
after December 10, 2004, may continue
for the 24-month period beginning on
the date that the employee is placed on
leave without pay or separated from
service to perform active duty in the
uniformed services, provided that the
employee continues to be entitled to
continued coverage under part 353 of
this chapter, or similar authority.

(2) An employee in nonpay status is
entitled to continued coverage under
paragraph (e) of this section if the em-
ployee’s entitlement to benefits under
part 353 of this chapter, or similar au-
thority, ends before the expiration of
365 days in nonpay status.

(3) If the enrollment of an employee
had terminated due to the expiration of
365 days in nonpay status or because of
the employee’s separation from serv-
ice, it may be reinstated for the re-
mainder of the 24-month period begin-
ning on the date that the employee is
placed on leave without pay or sepa-
rated from service to perform active
duty in the uniformed services, pro-
vided that the employee continues to
be entitled to continued coverage
under part 353 of this chapter, or simi-
lar authority.

[33 FR 12510, Sept. 4, 1968]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §890.303, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

§890.304 Termination of enrollment.

(a) Employees. (1) An employee’s en-
rollment terminates, subject to the
temporary extension of coverage for
conversion, at midnight of the earliest
of the following dates:

(i) The last day of the pay period in
which he/she is separated from the
service other than by retirement under
conditions entitling him/her to con-
tinue his/her enrollment.

(ii) The last day of the pay period in
which he or she separates after meet-
ing the requirements for an immediate
annuity under §842.204(a)(1) of this
chapter, but postpones receipt of annu-
ity as provided by §842.204(c).

(iii) The last day of the pay period in
which his or her employment status or

519



§890.304

the eligibility of his or her position
changes so that he or she is excluded
from enrollment.

(iv) The last day of the pay period in
which he dies, unless he leaves a mem-
ber of the family entitled to continue
enrollment as a survivor annuitant.

(v) The last day of the pay period
which includes the day on which the
continuation of enrollment under
§890.303(e) expires, or, if he/she is not
entitled to any further continuation
because he/she has not had 4 consecu-
tive months of pay status since ex-
hausting his/her 365 days’ continuation
of coverage in nonpay status, the last
day of his/her last pay period in pay
status.

(vi) The day he or she is separated,
furloughed, or placed on leave of ab-
sence to serve in the uniformed serv-
ices under conditions entitling him or
her to benefits under part 353 of this
chapter, or similar authority, for the
purpose of performing duty not limited
to 30 days or less, provided the em-
ployee elects in writing to have the en-
rollment so terminated.

(vii) For an employee who separates
to serve in the uniformed services
under conditions entitling him or her
to benefits under part 353 of this chap-
ter, or similar authority, for the pur-
pose of performing duty not limited to
30 days or less, the date that is 24
months after the date that the em-
ployee is placed on leave without pay
or separated from service to perform
active duty in the uniformed services,
or the date entitlement to benefits
under part 353 of this chapter, or simi-
lar authority, ends, whichever is ear-
lier, unless the enrollment is termi-
nated under paragraph (a)(1)(vi) of this
section.

(viii) For an employee who is fur-
loughed or placed on leave of absence
under conditions entitling him or her
to benefits under part 353 of this chap-
ter, or similar authority, the date that
is 24 months after the date that the
employee is placed on leave without
pay or separated from service to per-
form active duty to serve in the uni-
formed services, or the date entitle-
ment to benefits under part 353 of this
chapter, or similar authority, ends,
whichever is earlier, but not earlier
than the date the enrollment would
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otherwise terminate under paragraph
(a)(1)(v) of this section.

(2) If the pay of a temporary em-
ployee eligible under 5 U.S.C. 8906a is
insufficient to pay the withholdings for
the plan in which the employee is en-
rolled, and the employee does not, or
cannot, elect a plan under §890.301(1) at
a cost to him or her not in excess of
the pay, the employing office must ter-
minate the employee’s enrollment ef-
fective as of the end of the last period
for which withholding was made. Each
temporary employee whose enrollment
is so terminated is entitled to a 31-day
extension of coverage for conversion.

(b) Annuitants. (1) If the annuity of
an annuitant is insufficient to pay the
withholdings for the plan in which the
annuitant is enrolled, the annuitant
may elect one of the two opportunities
offered under §890.306(q) of this part
(electing a plan with a withholding not
in excess of the annuity; or, paying
premiums directly to the retirement
system in accordance with §890.502(f) of
this part). The retirement system will
send two notices to the annuitant, in-
cluding one by certified mail return re-
ceipt requested. Continuation of cov-
erage rests upon electing direct pay-
ment or new coverage within 15 days
(45 days for annuitants residing over-
seas) after receipt of the final notice.
Except as provided in paragraph (b)(3)
of this section, the enrollment of an in-
dividual who fails to make an election
within the specified time frame will be
terminated. An annuitant whose en-
rollment is terminated because of fail-
ure to make an election may not re-
enroll or reinstate coverage, except as
provided in paragraph (b)(2) of this sec-
tion. Each annuitant whose enrollment
is so terminated is entitled to a 31-day
extension of coverage for conversion.

(2) If the individual was prevented by
circumstances beyond his or her con-
trol from making an election within
the time limit after receipt of the final
notice, he or she may request rein-
statement of coverage by writing to
the retirement system. The retirement
system will determine if the individual
is eligible for reinstatement of cov-
erage; and, when the determination is
affirmative, the individual’s coverage
may be reinstated retroactively to the
date of termination or prospectively. If
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the determination is negative, the indi-
vidual may request reconsideration of
the decision from OPM.

(3) If the annuitant does not make an
election under paragraph (b)(1) of this
section and is enrolled in the high op-
tion of a plan that has two options, the
annuitant is deemed to have elected
enrollment in the standard option of
the same plan unless the annuity is in-
sufficient to pay the withholdings for
the standard option.

(4) An annuitant’s enrollment termi-
nates, subject to the temporary exten-
sion of coverage for conversion, at mid-
night of the last day of the pay period
in which he dies, unless he leaves a
member of the family entitled to con-
tinue enrollment as a survivor annu-
itant, or, if his enrollment is not ter-
minated by death, at midnight of the
earliest of the following dates:

(i) The last day of the last pay period
for which he is entitled to annuity, un-
less he is eligible for continued enroll-
ment as an employee in which case his
enrollment continues without change.

(ii) The last day of the pay period in
which his title to compensation under
subchapter I of chapter 81 of title 5,
United States Code, terminates, or in
which he is held by the Secretary of
Labor to be able to return to duty, un-
less he is eligible for continued enroll-
ment as an employee or as an annu-
itant under a retirement system for ci-
vilian employees in which case his en-
rollment continues without change.

(iii) The day he enters on active duty
in a uniformed service for the purpose
of performing duty not limited to 30
days or less, provided the annuitant
elects, in writing, to terminate the en-
rollment.

(iv) The last day of the month pre-
ceding the month in which a survivor
annuitant in receipt of basic employee
death  benefits under 5 U.S.C.
8442(b)(1)(A) remarries before attaining
age 55.

(c) Coverage of family members. The
coverage of a family member of an en-
rollee terminates, subject to the tem-
porary extension of coverage for con-
version, at midnight of the earlier of
the following dates:

(1) The day on which he or she ceases
to be a family member;
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(2) The day the enrollee ceases to be
enrolled, unless the family member is
entitled, as a survivor annuitant, to
continued enrollment, or is entitled to
continued coverage under the enroll-
ment of another.

(d) Cancellation or suspension. (1)(i) An
employee who participates in health
insurance premium conversion as pro-
vided in part 892 of this chapter may
cancel his or her enrollment only dur-
ing an open season or because of and
consistent with a qualifying life event
defined in §892.101 of this chapter.

(ii) Subject to the provisions of para-
graph (d)(iii) of this section, an en-
rollee who does not participate in pre-
mium conversion may cancel his or her
enrollment at any time by filing an ap-
propriate request with the employing
office. The cancellation is effective at
the end of the last day of the pay pe-
riod in which the employing office re-
ceives the appropriate request can-
celing the enrollment.

(iii) An employee who is subject to a
court or administrative order as dis-
cussed in §890.301(g)(3), or an annuitant
who was subject to such a court or ad-
ministrative order at the time of his or
her retirement, may not cancel or sus-
pend his or her enrollment as long as
the court or administrative order is
still in effect and the enrollee has at
least one child identified in the order
who is still eligible under the FEHB
Program, unless the employee or annu-
itant provides documentation to the
agency that he or she has other cov-
erage for the child or children.

(2) An annuitant or survivor annu-
itant may suspend enrollment in FEHB
for the purpose of enrolling in a Medi-
care-sponsored plan under sections
1833, 1876, or 1851 of the Social Security
Act, or to enroll in the Medicaid pro-
gram or a similar State-sponsored pro-
gram of medical assistance for the
needy, or to use Peace Corps or
CHAMPVA or TRICARE (including
coverage provided by the Uniformed
Services Family Health Plan) or
TRICARE-for-Life instead of FEHB
coverage. To suspend FEHB coverage,
documentation of eligibility for cov-
erage under the non-FEHB program
must be submitted to the retirement
system. If the documentation is re-
ceived within the period beginning 31
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days before and ending 31 days after
the effective date of the enrollment in
the Medicare-sponsored plan, or the
Medicaid or similar program, or within
31 days before or after the day des-
ignated by the annuitant or survivor
annuitant as the day he or she wants to
suspend FEHB coverage to use Peace
Corps or CHAMPVA or TRICARE (in-
cluding the Uniformed Services Family
Health Plan) or TRICARE-for-Life in-
stead of FEHB coverage, then suspen-
sion will be effective at the end of the
day before the effective date of the en-
rollment or the end of the day before
the day designated. Otherwise, the sus-
pension is effective the first day of the
first pay period that begins after the
date the retirement system receives
the documentation.

(3) The enrollee and covered family
members are not entitled to the tem-
porary extension of coverage for con-
version or to convert to an individual
contract for health benefits.

(e) Temporary continuation of coverage.
Employees and family members are en-
titled to temporary continuation of
coverage only as provided under sub-
part K of this part.

[33 FR 12510, Sept. 4, 1968]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §890.304, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

§890.305 Reinstatement of enrollment
after military service.

(a) The enrollment of an employee or
annuitant whose enrollment was termi-
nated under §890.304(a)(1)(vi), (vii), or
(viii) or §890.304(b)(4)(iii) is automati-
cally reinstated on the day the em-
ployee is restored to a civilian position
under the provisions of part 353 of this
chapter, or similar authority, or on the
day the annuitant is separated from
the uniformed services, as the case
may be.

(b) An employee whose employing of-
fice terminates his or her enrollment
because his or her order to enter on
duty in a uniformed service is for a pe-
riod longer than 30 days, and who re-
tires on an immediate annuity from his
or her Federal civilian position while
on such duty, may reinstate his or her
enrollment by asking to do so within 60
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days after retirement. In the absence of
such a request, the retirement system
automatically reinstates the enroll-
ment on the day the person separates
from the uniformed service. For the re-
tirement system to reinstate the en-
rollment, the individual must have
been covered under this part since his
or her first opportunity or for the 5
years of civilian service (excluding the
period of uniformed service) imme-
diately preceding the civilian retire-
ment, whichever is shorter.

[43 FR 52460, Nov. 13, 1978, as amended at 59
FR 60296, Nov. 23, 1994; 60 FR 45658, Sept. 1,
1995; 64 FR 31488, June 11, 1999]

§890.306 When can annuitants or sur-
vivor annuitants change enrollment
or reenroll and what are the effec-
tive dates?

(a) Requirements to continue coverage.
(1) To be eligible to continue coverage
in a plan under this part, a former em-
ployee in receipt of an annuity must
meet the statutory requirements under
5 U.S.C. 8905(b) of having retired on an
immediate annuity and having been
covered by a plan under this part for
the 5 years of service immediately be-
fore retirement, or if less than 5 years,
for all service since his or her first op-
portunity to enroll, unless OPM waives
the requirement under §890.108.

(2) To be eligible to continue cov-
erage in a plan under this part, a sur-
vivor annuitant must be covered as a
family member when the employee or
annuitant dies.

(b) Effective date—generally. Except as
otherwise provided, an annuitant’s
change of enrollment takes effect on
the first day of the first pay period
that begins after the date the employ-
ing office receives an appropriate re-
quest to change the enrollment.

(c) Belated enrollment. When an em-
ploying office determines that an annu-
itant was unable, for cause beyond his
or her control, to continue coverage by
enrolling in his or her own name or
change the enrollment within the time
limits prescribed by this section, the
annuitant may do so within 60 days
after the employing office advises the
annuitant of its determination.

(d) Enrollment by prory. Subject to
the discretion of the employing office,
an annuitant’s representative, having
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written authorization to do so, may
continue the annuitant’s coverage by
enrolling in the annuitant’s own name,
or change the enrollment for the annu-
itant.

(e) Decreasing enrollment type. (1) With
one exception, an annuitant may de-
crease enrollment type at any time.
Exception: An annuitant who, as an
employee, was subject to a court or ad-
ministrative order as discussed in
§890.301(g)(3) at the time he or she re-
tired may not, after retirement, de-
crease enrollment type in a way that
eliminates coverage of a child identi-
fied in the order as long as the court or
administrative order is still in effect
and the annuitant has at least one
child identified in the order who is still
eligible under the FEHB Program, un-
less the annuitant provides documenta-
tion to the retirement system that he
or she has other coverage for the child
or children. The annuitant may not
elect self only as long as he or she has
one child identified as covered, but
may elect self plus one.

(2) A decrease in enrollment type
takes effect on the first day of the first
pay period that begins after the date
the employing office receives an appro-
priate request to change the enroll-
ment, except that at the request of the
annuitant and upon a showing satisfac-
tory to the employing office that there
was no family member eligible for cov-
erage under the self plus one or self and
family enrollment, or only one family
member eligible for coverage under the
self and family enrollment, as appro-
priate, the employing office may make
the change effective on the first day of
the pay period following the one in
which there was, in the case of a self
plus one enrollment, no family member
or, in the case of a self and family en-
rollment, only one or no family mem-
ber.

(f) Open season. (1) During an open
season as provided by §890.301(f)—

(i) With one exception, an enrolled
annuitant may decrease or increase en-
rollment type, may change from one
plan or option to another, or may
make any combination of these
changes. Exception: An annuitant who,
as an employee, was subject to a court
or administrative order as discussed in
§890.301(g2)(3) at the time he or she re-
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tired may not cancel or suspend his or
her enrollment, decrease enrollment
type in a way that eliminates coverage
of a child identified in the order or
change to a comprehensive medical
plan that does not serve the area where
his or her child or children live after
retirement as long as the court or ad-
ministrative order is still in effect and
the annuitant has at least one child
identified in the order who is still eligi-
ble under the FEHB Program, unless
the annuitant provides documentation
to the retirement system that he or
she has other coverage for the child or
children. The annuitant may not elect
self only as long as he or she has one
child identified as covered, but may
elect self plus one.

(ii) An annuitant or survivor annu-
itant who suspended enrollment under
this part to enroll in a Medicare-spon-
sored plan under sections 1833, 1876, or
1851 of the Social Security Act, or to
enroll in a Medicaid or similar State-
sponsored program of medical assist-
ance for the needy, or to use Peace
Corps or CHAMPVA or TRICARE (in-
cluding the Uniformed Services Family
Health Plan) or TRICARE-for-Life cov-
erage instead of FEHB coverage, may
reenroll.

(2) An open season reenrollment or
change of enrollment takes effect on
the first day of the first pay period
that begins in January of the next fol-
lowing year.

(3) When a belated open season re-
enrollment or change of enrollment is
accepted by the employing office under
paragraph (c) of this section, it takes
effect as required by paragraph (f)(2) of
this section.

(g) Change in family status. (1) An en-
rolled former employee in receipt of an
annuity may decrease or increase en-
rollment type, change from one plan or
option to another, or make any com-
bination of these changes when the an-
nuitant’s family status changes, in-
cluding a change in marital status or
any other change in family status. In
the case of an enrolled survivor annu-
itant, a change in family status based
on additional family members occurs
only if the additional family members
are family members of the deceased
employee or annuitant. The annuitant
must change the enrollment within the

523



§890.306

period beginning 31 days before the
date of the change in family status,
and ending 60 days after the date of the
change in family status.

(2) A change of enrollment made in
conjunction with the birth of a child,
or the addition of a child as a new fam-
ily member in some other manner,
takes effect on the first day of the pay
period in which the child is born or be-
comes an eligible family member.

(h) Reenrollment of annuitants or sur-
vivor annuitants who suspended enroll-
ment to enroll in a Medicare-sponsored
plan, or a Medicaid or similar State-spon-
sored program; or to use Peace Corps or
CHAMPVA or TRICARE (including the
Uniformed Services Family Health Plan)
or TRICARE-for-Life coverage instead of
FEHB coverage. (1) An annuitant or sur-
vivor annuitant who had been enrolled
(or was eligible to enroll) for coverage
under this part and suspended the en-
rollment for the purpose of enrolling in
a Medicare sponsored plan under sec-
tions 1833, 1876, or 1851 of the Social Se-
curity Act, or to enroll in the Medicaid
program or a similar State-sponsored
program of medical assistance for the
needy, or to use Peace Corps or
CHAMPVA or TRICARE (including the
Uniformed Services Family Health
Plan) or TRICARE-for-Life coverage
instead of the FEHB Program (as pro-
vided by §890.304(d)), and who subse-
quently involuntarily loses coverage
under one of these programs, may im-
mediately reenroll in any available
FEHB plan under this part at any time
beginning 31 days before and ending 60
days after the loss of coverage. A re-
enrollment under this paragraph (h) of
this section takes effect on the date
following the effective date of the loss
of coverage as shown on the docu-
mentation from the non-FEHB cov-
erage. If the request to reenroll is not
received by the retirement system
within the time period specified, the
annuitant must wait until the next
available Open Season to reenroll.

(2) An annuitant or survivor annu-
itant who suspended enrollment in the
FEHB Program to enroll in a Medicare
sponsored plan or the Medicaid or simi-
lar State-sponsored program of medical
assistance for the needy, or to use
Peace Corps or CHAMPVA or
TRICARE (including the Uniformed
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Services Family Health Plan) or
TRICARE-for-Life, but now wants to
reenroll in the FEHB Program for any
reason other than an involuntary loss
of coverage, may do so during the next
available Open Season (as provided by
paragraph (f) of this section).

(i) [Reserved]

(j) Annuitants who apply for postponed
minimum retirement age plus 10 years of
service (MRA plus 10) annuity. (1) A
former employee who meets the re-
quirements for an immediate annuity
under 5 U.S.C. 8412(g) and for continu-
ation of coverage under 5 U.S.C. 8905(b)
at the time of separation, and whose
enrollment is terminated under
§890.304(a)(1)(ii) may enroll in a health
benefits plan under this part within 60
days after OPM mails the former em-
ployee a notice of eligibility. If such
former employee dies before the end of
this 60-day election period, a survivor
who is entitled to a survivor annuity
may enroll in a health benefits plan
under this part within 60 days after
OPM mails the survivor a notice of eli-
gibility.

(2) The former employee’s enrollment
takes effect on the first day of the
month following the month in which
OPM receives the appropriate request
or on the commencing date of annuity,
whichever is later. A survivor’s enroll-
ment takes effect on the first day of
the month following the month in
which OPM receives the appropriate re-
quest.

(k) Restoration of annuity or compensa-
tion payments. (1) A disability annu-
itant who was enrolled in a health ben-
efits plan under this part immediately
before his or her disability annuity was
terminated because of restoration to
earning capacity or recovery from dis-
ability, and whose disability annuity is
restored under 5 U.S.C. 8337(e) after De-
cember 31, 1983, or 8455(b), may enroll
in a health benefits plan under this
part within 60 days after OPM mails a
notice of insurance eligibility. The en-
rollment takes effect on the first day
of the month after the date OPM re-
ceives the appropriate request.

(2) An annuitant who was enrolled in
a health benefits plan under this part
immediately before his or her com-
pensation was terminated because
OWCP determined that he or she had
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recovered from the job-related injury
or disease, and whose compensation is
restored due to a recurrence of dis-
ability, may enroll in a health benefits
plan under this part within 60 days
after OWCP mails a notice of insurance
eligibility. The enrollment takes effect
on the first day of the pay period after
the date OWCP receives the appro-
priate request.

(3) A surviving spouse who was cov-
ered by a health benefits enrollment
under this part immediately before his
or her survivor annuity was terminated
because of remarriage, and whose sur-
vivor annuity is later restored, may en-
roll in a health benefits plan under this
part within 60 days after OPM mails a
notice of eligibility. The enrollment
takes effect on either—

(i) The first day of the month after
the date OPM receives the appropriate
request; or

(ii) The date of restoration of the sur-
vivor annuity or October 1, 1976, which-
ever is later.

(4) A surviving child who was covered
by a health benefits enrollment under
this part immediately before his or her
survivor annuity was terminated be-
cause he or she ceased being a student,
and whose survivor annuity is later re-
stored, may enroll in a health benefits
plan under this part within 60 days
after OPM mails a notice of eligibility.
The enrollment takes effect on the
first day of the month after the date
OPM receives the appropriate request
or the date of restoration of the sur-
vivor annuity, whichever is later.

(5) A surviving child who was covered
by a health benefits enrollment under
this part immediately before his or her
survivor annuity was terminated be-
cause he or she married, and whose sur-
vivor annuity is later restored because
the marriage ended, may enroll in a
health benefits plan under this part
within 60 days after OPM mails a no-
tice of eligibility. The enrollment
takes effect on the first day of the
month after the date OPM receives the
appropriate request or the date of res-
toration of the survivor annuity,
whichever is later.

(6) A surviving spouse who received a
basic employee death benefit under 5
U.S.C. 8442(b)(1)(A) and who was cov-
ered by a health benefits enrollment
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under this part immediately before re-
marriage prior to age 55, may enroll in
a health benefits plan under this part
upon termination of the remarriage.
The survivor must provide OPM with a
certified copy of the notice of death or
the court order terminating the mar-
riage. The surviving spouse must enroll
within 60 days after OPM mails a no-
tice of eligibility. The enrollment
takes effect on the first day of the
month after the date OPM receives the
appropriate request and the notice of
death or court order terminating the
remarriage.

(1) Loss of coverage under this part or
under another group insurance plan. An
annuitant who meets the requirements
of paragraph (a) of this section, and
who is not enrolled but is covered by
another enrollment under this part
may continue coverage by enrolling in
his or her own name when the annu-
itant loses coverage under the other
enrollment under this part. An enrolled
annuitant may decrease or increase en-
rollment type, change from one plan or
option to another, or make any com-
bination of these changes when the an-
nuitant or an eligible family member
of the annuitant loses coverage under
this part or under another group health
benefits plan. Except as otherwise pro-
vided, an annuitant must enroll or
change the enrollment within the pe-
riod beginning 31 days before the date
of loss of coverage and ending 60 days
after the date of loss of coverage.
Losses of coverage include, but are not
limited to—

(1) Loss of coverage under another
FEHB enrollment due to the termi-
nation, cancellation, or a change to
self plus one or self only, of the cov-
ering enrollment;

(2) Loss of coverage under another
federally-sponsored health benefits
program;

(3) Lioss of coverage due to the termi-
nation of membership in an employee
organization sponsoring or under-
writing an FEHB plan;

(4) Loss of coverage due to the dis-
continuance of an FEHB plan in whole
or in part. For an annuitant who loses
coverage under this paragraph (1)(4)—

(i) If the discontinuance is at the end
of a contract year, the annuitant must
change the enrollment during the open
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season, unless OPM establishes a dif-
ferent time. If the discontinuance is at
a time other than the end of the con-
tract year, OPM must establish a time
and effective date for the annuitant to
change the enrollment;

(ii) If a plan discontinues all of its
existing options, an annuitant who
does not change his or her enrollment
is deemed to have enrolled in the low-
est-cost nationwide plan option, as de-
fined in §890.301(n); except when the an-
nuity is insufficient to pay the
withholdings, then paragraph (q) of
this section applies.

(iii) If one or more options of a plan
are discontinued, an annuitant who
does not change the enrollment will be
enrolled in the remaining option of the
plan, or in the case of a plan with two
or more options remaining, the lowest-
cost remaining option that is not a
High Deductible Health Plan (HDHP).
In the event that the annuity is insuffi-
cient to pay the withholdings, then
paragraph (q) of this section applies;

(iv) After an involuntary enrollment
under paragraph (1)(4)(ii) or (iii) of this
section becomes effective, the annu-
itant may change the enrollment to
another option of the plan into which
he or she was enrolled or another
health plan of his or her choice pro-
spectively within 90-days after OPM
advises the annuitant of the new en-
rollment;

(v) If the discontinuance of the plan,
whether permanent or temporary, is
due to a disaster, an annuitant must
change the enrollment within 60 days
of the disaster, as announced by OPM.
If an annuitant does not change the en-
rollment within the time frame an-
nounced by OPM, the annuitant will be
enrolled in the lowest-cost nationwide
plan option, as defined in §890.301(n).
The effective date of enrollment
changes under this provision will be set
by OPM when it makes the announce-
ment allowing such changes;

(vi) An annuitant who is unable, for
causes beyond his or her control, to
make an enrollment change within the
60 days following a disaster and is, as a
result, enrolled in the lowest-cost na-
tionwide plan as defined in §890.301(n),
may request a belated enrollment into
the plan of his or her choice subject to
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the requirements of paragraph (c) of
this section.

(5) Loss of coverage under the Med-
icaid program or similar State-spon-
sored program of medical assistance
for the needy.

(6) Lioss of coverage under a non-Fed-
eral health plan.

(m) Move from comprehensive medical
plan’s area. An annuitant in a com-
prehensive medical plan who moves or
becomes employed outside the geo-
graphic area from which the plan ac-
cepts enrollments, or, if already out-
side this area, moves or becomes em-
ployed further from this area, may
change the enrollment upon notifying
the employing office of the move or
change of place of employment. Simi-
larly, an annuitant whose covered fam-
ily member moves outside the geo-
graphic area from which the plan ac-
cepts enrollments, or if already outside
this area, moves further from this area,
may change the enrollment upon noti-
fying the employing office of the fam-
ily member’s move. The change of en-
rollment takes effect on the first day
of the pay period that begins after the
employing office receives an appro-
priate request.

(n) Owverseas post of duty. An annu-
itant may decrease or increase enroll-
ment type, change from one plan or op-
tion to another, or make any combina-
tion of these changes within 60 days
after the retirement or death of the
employee on whose service title to an-
nuity is based, if the employee was sta-
tioned at a post of duty outside a State
of the United States or the District of
Columbia at the time of retirement or
death.

(0) On return from a uniformed service.
An enrolled annuitant who enters on
duty in a uniformed service for 31 days
or more may change the enrollment
within 60 days after separation from
the uniformed service.

(p) On becoming eligible for Medicare.
An annuitant may change the enroll-
ment from one plan or option to an-
other at any time beginning on the
30th day before becoming eligible for
coverage under title XVIII of the So-
cial Security Act (Medicare). A change
of enrollment based on becoming eligi-
ble for Medicare may be made only
once.
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() Annuity insufficient to pay
withholdings. (1) If an annuity is insuf-
ficient to pay the withholdings for the
plan that the annuitant is enrolled in,
the retirement system must provide
the annuitant with information regard-
ing the available plans and written no-
tification of the opportunity to ei-
ther—

(i) Pay the premium directly to the
retirement system in accordance with
§890.502(d); or

(ii) Enroll in any plan in which the
annuitant’s share of the premium is
less than the amount of annuity. If the
annuitant elects to change to a lower
cost enrollment, the change takes ef-
fect immediately upon loss of coverage
under the prior enrollment. The exemp-
tions from debt collection procedures
that are provided under §831.1305(d)(2)
and §845.205(d)(2) of this chapter apply
to elections under this paragraph
()(@)(id).

(2) If the annuitant is enrolled in the
high option of a plan that has two op-
tions, and does not change the enroll-
ment to a plan in which the annu-
itant’s share of the premium is less
than the amount of annuity or does not
elect to pay premiums directly, the an-
nuitant is deemed to have enrolled in
the standard option of the same plan,
unless the annuity is insufficient to
pay the withholdings for the standard
option.

(3) An annuitant whose enrollment
was terminated because the amount of
annuity was insufficient to cover the
enrollee’s share of the premium may
apply to be reinstated in any available
plan or option.

(4) An annuitant who can show evi-
dence that he or she previously
changed to a lower cost option, plan, or
to a self-only enrollment prior to May
29, 1990, because the annuity was insuf-
ficient to cover the withholdings for
the plan in which he or she was en-
rolled, may apply to change the enroll-
ment to any available plan or option in
which the enrollee’s share of the total
premium exceeds his or her monthly
annuity.

(5) The effective date of the rein-
statement of enrollment of an annu-
itant whose enrollment was termi-
nated, or the change of enrollment of
an annuitant who previously changed
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enrollment because his or her annuity
was insufficient to cover the annu-
itant’s share of the total premium, and
who elects to pay premiums directly to
the retirement system in accordance
with §890.502(f) is either—

(i) The first day of the first pay pe-
riod that begins after the appropriate
request is received by the retirement
system; or,

(ii) The later of the date the enroll-
ment was terminated or changed, or
May 29, 1990.

(6) Retroactive reinstatement or
change of enrollment is contingent
upon payment of appropriate contribu-
tions retroactive to the effective date
of the reinstatement or the change of
enrollment. For the purpose of this
paragraph (q)(6), a previous cancella-
tion of enrollment because of insuffi-
cient annuity to cover the full amount
of the withholdings is deemed to be a
termination of enrollment.

(r) Sole survivor. When an employee or
annuitant enrolled for self plus one or
self and family dies, leaving a survivor
annuitant who is entitled to continue
the enrollment, and it is apparent from
available records that the survivor an-
nuitant is the sole survivor entitled to
continue the enrollment, the office of
the retirement system which is acting
as employing office must decrease the
enrollment to self only, effective on
the commencing date of the survivor
annuity. On request of the survivor an-
nuitant made within 31 days after the
first installment of annuity is paid, the
office of the retirement system which
is acting as employing office must re-
scind the action retroactive to the ef-
fective date of the change to self only,
with corresponding adjustment in
withholdings and contributions.

(8) Election between survivor annuities.
A surviving spouse, irrespective of
whether his or her survivor annuity
continued or was terminated upon re-
marriage, who was covered by an en-
rollment under this part immediately
before the remarriage, may elect to
continue an enrollment under this part
acquired as a dependent by virtue of
the remarriage or to enroll in his or
her own right (by virtue of entitlement
to the original survivor annuity) in
any plan or option under this part
within 60 days after the termination of
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the remarriage and entitlement to a
survivor annuity.

[62 FR 38437, July 18, 1997, as amended at 66
FR 49086, Sept. 26, 2001; 67 FR 41306, June 18,
2002; 68 FR 56525, Oct. 1, 2003; 69 FR 31722,
June 7, 2004; 69 FR 56928, Sept. 23, 2004; 70 FR
33798, June 10, 2005; 70 FR 71749, Nov. 30, 2005;
72 FR 1912, Jan. 17, 2007; 80 FR 55735, Sept. 17,
2015; 80 FR 65882, Oct. 28, 2015]

§890.307 Waiver or suspension of an-
nuity or compensation.

(a) Except as provided in paragraphs
(b) and (f) of this section, when annuity
or compensation is entirely waived or
suspended, the annuitant’s enrollment
continues for not more than 3 months
(not more than 12 weeks for annuitants
whose compensation under subchapter
I of chapter 81 of title 5, United States
Code, is paid each 4 weeks). If the waiv-
er or suspension continues beyond this
period, the employing office will notify
the annuitant in writing that the em-
ploying office will terminate the en-
rollment effective at the end of the pe-
riod, subject to the temporary exten-
sion of coverage for conversion, unless
the annuitant elects to make payment
of the premium directly to the employ-
ing office during the period of waiver.
If the annuitant elects to have the en-
rollment terminated, the employing of-
fice automatically reinstates the en-
rollment on a prospective basis when
the annuitant again receives payment
of annuity or compensation. The em-
ploying office will make the with-
holding for the period of waiver or sus-
pension during which enrollment was
continued (i.e., 3 months or less).

(b) If the annuitant elects to pay pre-
miums directly, he or she must send to
the employing office his or her share of
the subscription charge for the enroll-
ment for every pay period during which
the enrollment continues, exclusive of
the 31-day temporary extension of cov-
erage for conversion provided in
§890.401. The annuitant must pay after
each pay period he or she is covered in
accordance with a schedule established
by the employing office. If the employ-
ing office does not receive payment by
the date due, the employing office
must notify the annuitant in writing
that continuation of coverage depends
upon payment being made within 15
days (45 days for annuitants residing
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overseas) after receipt of the notice. If
no further payments are made, the em-
ploying office terminates the enroll-
ment 60 days after the date of the no-
tice (90 days for annuitants residing
overseas). The employing office auto-
matically reinstates enrollment on a
prospective basis when payment of an-
nuity or compensation resumes.

(c) If the annuitant is prevented by
circumstances beyond his or her con-
trol from paying within 15 days after
receipt of the notice, he or she may re-
quest reinstatement of coverage by
writing to the employing office. The
annuitant must file the request within
30 calendar days from the date of ter-
mination, and must include supporting
documentation. The employing office
will determine if the annuitant is eligi-
ble for reinstatement of coverage; and,
when the determination is affirmative,
reinstate the coverage of the annuitant
retroactive to the date of termination.
If the determination is negative, the
annuitant may request a review of the
decision as provided in §890.104.

(d) Termination of enrollment for
failure to pay premiums within the
time frame established in accordance
with paragraph (b) of this section is
retroactive to the end of the last pay
period for which the employing office
timely received payment.

(e) The employing office will submit
all direct premium payments along
with its regular health benefits pre-
miums to OPM in accordance with pro-
cedures established by OPM.

(f) If suspension of annuity or com-
pensation is because of reemployment,
the reemploying office must make the
withholding currently and enrollment
continues during reemployment.

[69 FR 60296, Nov. 23, 1994, as amended at 59
FR 67607, Dec. 30, 1994]

§890.308 Disenrollment and removal
from enrollment.

(a) Carrier disenrollment: Enrollment
reconciliation. (1) Except as otherwise
provided in this section, a carrier that
cannot reconcile its record of an indi-
vidual’s enrollment with agency enroll-
ment records or does not receive docu-
mentation necessary to resolve the dis-
crepancy from the employing office
within 31 days of a request must pro-
vide written notice to the individual

528



Office of Personnel Management

that the employing office of record
does not show him or her as enrolled in
the carrier’s plan and that he or she
will be disenrolled 31 calendar days
after the date of the notice unless the
enrollee provides appropriate docu-
mentation to resolve the discrepancy.
Appropriate documentation includes,
but is not limited to, a copy of the
Standard Form 2809 (basic enrollment
document) (or a letter confirming an
electronic transaction), the Standard
Form 2810 transferring the enrollment
into the gaining employing office (or
the equivalent electronic submission),
copies of earnings and leave statements
or annuity statements showing
withholdings for the health benefits
plan, or a document or other credible
information from the enrollee’s em-
ploying office stating that the indi-
vidual is entitled to continued enroll-
ment in the plan and that the pre-
miums are being paid. After receiving
documentation from the enrollee, the
carrier must notify both the enrollee
and the employing office of record of
their decision on the information.

(2) If the carrier does not receive doc-
umentation required under paragraph
(a)(1) of this section within the speci-
fied time frame, the carrier should
disenroll the individual, without fur-
ther notice.

(3) The enrollee may request his or
her employing office to reconsider the
carrier’s decision to disenroll the indi-
vidual. The request for reconsideration
must be made in writing and must in-
clude the enrollee’s name, address, So-
cial Security Number or other personal
identification number, name of carrier,
reason(s) for the request, and, if appli-
cable, retirement claim number. The
employing office must notify the car-
rier when a request for reconsideration
of the decision to disenroll the indi-
vidual is made.

(4) A request for reconsideration of
the carrier’s decision must be filed
within 60 calendar days after the date
of the carrier’s disenrollment notice.
The time limit on filing may be ex-
tended when the individual shows that
he or she was not notified of the time
limit and was not otherwise aware of
it, or that he or she was prevented by
circumstances beyond his or her con-

§890.308

trol from making the request within
the time limit.

(5) After reconsideration, the employ-
ing office must issue a written notice
of its final decision to the individual
and notify the carrier of the decision.
The notice must fully set forth the
findings and conclusions on which the
decision was based. If upon reconsider-
ation the employing office determines
the individual is entitled to continued
enrollment in the plan, the
disenrollment under paragraph (a)(2) of
this section is void and coverage is re-
instated retroactively.

(6) If, at any time after the
disenrollment has occurred, the em-
ploying office or OPM determines that
another section of this part applies to
the individual’s enrollment or the car-
rier discovers or receives appropriate
documentation showing that another
section of this part applies to the indi-
vidual’s enrollment, the disenrollment
under paragraph (a)(2) of this section is
void and coverage is reinstated retro-
actively.

(b) Carrier disenrollment: Death of en-
rollee. When a carrier receives, from
any reliable source, information of the
death of an enrollee with a self only en-
rollment, the carrier may take action
to disenroll the individual on the date
set forth in  §890.304(a)(1)(iv) or
§890.304(b)(4), as appropriate. When the
date of death is unknown, the carrier
may take action to disenroll the indi-
vidual on the date which is the last day
of the pay period in which information
of the death is received. Reliable
sources include, but are not limited to,
claims for hospital or physician costs
incurred at time of death and cor-
respondence returned from the Postal
Service noting that the addressee is de-
ceased. If, at any time after the
disenrollment has occurred, the em-
ploying office or OPM determines that
another section of this part applies to
the individual’s enrollment or the car-
rier discovers or receives appropriate
documentation showing that another
section of this part applies to the indi-
vidual’s enrollment, the disenrollment
under this paragraph (b) is void and
coverage is reinstated retroactively.
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(c) Carrier disenrollment: Child survivor
annuitant. (1) When a child survivor an-
nuitant covered under a self only en-
rollment reaches age 22, the carrier
may take action to disenroll the indi-
vidual effective with the date set forth
in §890.304(c)(1) unless records with the
carrier indicate that the child is in-
capable of self support due to a phys-
ical or mental disability. The carrier
must provide the enrollee with a writ-
ten notice of disenrollment prescribed
or approved by OPM prior to the date
set forth in §890.304(c)(1).

(2) The child survivor annuitant may
request the retirement system to re-
consider the carrier’s decision to
disenroll the individual. The request
for reconsideration must be made in
writing and include the enrollee’s
name, address, Social Security Number
or other identifier, name of carrier,
reason(s) for the request, and the sur-
vivor annuity claim number. The re-
tirement system must notify the car-
rier when a request for reconsideration
of the carrier’s decision to disenroll the
individual is made.

(3) A request for reconsideration of
the carrier’s decision must be filed
with the retirement system within 60
calendar days from the date of the car-
rier’s disenrollment notice. The time
limit on filing may be extended when
the individual shows that he or she was
not notified of the time limit and was
not otherwise aware of it, or that he or
she was prevented by circumstances be-
yond his or her control from making
the request within the time limit.

(4) After reconsideration, the retire-
ment system must issue a written no-
tice of its final decision to the child
survivor annuitant and notify the car-
rier of the decision. The notice must
fully set forth the findings and conclu-
sions on which the decision was based.
If upon reconsideration the retirement
system determines that he or she is en-
titled to continued enrollment in the
plan, the disenrollment under para-
graph (c)(1) of this section is void and
coverage is reinstated retroactively.

(5) If, at any time after the
disenrollment has occurred, the em-
ploying office or OPM determines that
another provision of this part applies
to the individual’s enrollment or the
carrier discovers or receives appro-
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priate documentation showing that an-
other section of this part applies to the
individual’s enrollment, the
disenrollment under paragraph (c)(1) of
this section is void and coverage is re-
instated retroactively.

(d) Carrier disenrollment: Separation
from Federal employment. When an en-
rollee notifies the carrier that he or
she has separated from Federal em-
ployment and is no longer eligible for
enrollment, the carrier must disenroll
the individual on the last day of the
pay period in which the separation oc-
curred, if known, otherwise the carrier
must disenroll the employee on the
date the employee provides as the date
of separation. The carrier must provide
the enrollee with a written notice of
disenrollment prescribed or approved
by OPM.

(e) Carrier removal from enrollment: In-
eligible individuals. (1) A carrier may re-
quest verification of eligibility from
the enrollee at any time of an indi-
vidual who is covered as a family mem-
ber of the enrollee in accordance with
§890.302. To verify eligibility, the car-
rier shall send the enrollee a request
for appropriate documentation of the
individual’s relationship to the en-
rollee with a copy to the enrollee’s em-
ploying office of record. The request
shall contain a written notice that the
individual will no longer be covered 60
calendar days after the date of the no-
tice unless the enrollee or the employ-
ing office provides appropriate docu-
mentation as requested. If the carrier
does not receive the requested docu-
mentation within the specified time
frame or if based on the documentation
provided the individual is found not to
be eligible, the carrier shall remove the
individual from the enrollment and
shall provide written notice of removal
to the enrollee, with a copy to the em-
ploying office, including an expla-
nation of the process for seeking recon-
sideration. The carrier may extend the
time limit to provide appropriate docu-
mentation if the enrollee or the re-
moved individual shows to the carrier
that he or she was prevented by cir-
cumstances beyond his or her control
from providing timely documentation.

(2) Appropriate documentation in-
cludes, but is not limited to, copies of
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birth certificates, marriage certifi-
cates, and, if applicable, other proof in-
cluding that the individual lives with
the enrollee and the enrollee is the in-
dividual’s primary source of financial
support.

(3) The effective date of a removal
shall be prospective unless the record
shows that the enrollee or the removed
individual has committed fraud or
made an intentional misrepresentation
of material fact as prohibited by the
terms of the plan. If fraud or inten-
tional misrepresentation of material
fact is found, the effective date of the
removal is the date of loss of eligi-
bility.

(4) A request for reconsideration of
the carrier’s initial decision must be
filed by the enrollee or the removed in-
dividual with the enrollee’s employing
office within 60 calendar days after the
date of the carrier’s initial decision.
The employing office must notify the
carrier when a request for reconsider-
ation of the decision to remove the in-
dividual from the enrollment is made.
The time limit for filing may be ex-
tended if the enrollee or the removed
shows that he or she was not notified of
the time limit and was not otherwise
aware of it, or that he or she was pre-
vented by circumstances beyond his or
her control from making the request
within the time limit. The request for
reconsideration must be made in writ-
ing and must include the enrollee’s
name, address, Social Security Number
or other personal identification num-
ber, individual’s name, the name of the
enrollee’s carrier, reason(s) for the re-
quest, and, if applicable, the enrollee’s
retirement claim number.

(5) The employing office must issue a
written notice of its final decision to
the enrollee, and notify the carrier of
the decision, within 30 days of receipt
of the request for reconsideration. The
notice must fully set forth the findings
and conclusions on which the decision
was based.

(6) If an enrollee or the removed indi-
vidual provides acceptable proof of eli-
gibility of an individual subsequent to
removal, coverage under the enroll-
ment shall be reinstated retroactively
so that there is no gap in coverage, as
appropriate.
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(f) Employing office and OPM removal
from enrollment: Ineligible individuals. (1)
An enrollee’s employing office or OPM
may request verification of eligibility
from the enrollee at any time of an in-
dividual who is covered as a family
member of the enrollee in accordance
with §890.302. To verify eligibility, the
employing office or OPM shall send the
enrollee a request for appropriate docu-
mentation of the individual’s relation-
ship to the enrollee. The request shall
contain a written notice that the indi-
vidual will no longer be covered 60 cal-
endar days after the date of the notice
unless the enrollee provides appro-
priate documentation as requested. If
the employing office or OPM, as appli-
cable, does not receive the requested
documentation within the specified
time frame or if based on the docu-
mentation provided the individual is
found not to be eligible, the employing
office or OPM, as applicable, shall di-
rect the carrier to remove the indi-
vidual from the enrollment and the em-
ploying office or OPM, as applicable,
shall provide written notice of the re-
moval to the enrollee, with a copy to
the carrier, including an explanation of
the process for seeking reconsider-
ation. The time limit to provide appro-
priate documentation may be extended
if the enrollee or the removed indi-
vidual shows to the employing office or
OPM, as appropriate, that he or she
was prevented by circumstances be-
yond his or her control from providing
timely documentation.

(2) Appropriate documentation in-
cludes, but is not limited to, copies of
birth certificates, marriage certifi-
cates, and, if applicable, other proof in-
cluding that the individual lives with
the enrollee and that the enrollee is
the individual’s primary source of fi-
nancial support.

(3) The effective date of the removal
shall be prospective unless the record
shows that the enrollee or the removed
individual has committed fraud or
made an intentional misrepresentation
of material fact as prohibited by the
terms of the plan. If fraud or inten-
tional misrepresentation of material
fact is found, the effective date of the
removal is the date of loss of eligi-
bility.
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(4) The enrollee or the removed indi-
vidual may request reconsideration of
an employing office or OPM’s decision
to remove the individual from the en-
rollment within 60 days of an employ-
ing office or OPM’s initial decision.
The enrollee or the removed individual
may request reconsideration of an em-
ploying office decision to the employ-
ing office or an OPM decision to OPM.
The employing office or OPM, as appli-
cable, must notify the carrier when a
request for reconsideration of the deci-
sion to remove the individual from the
enrollment is made. The time limit for
filing may be extended if the enrollee
or the removed individual shows that
he or she was not notified of the time
limit and was not otherwise aware of
it, or that he or she was prevented by
circumstances beyond his or her con-
trol from making the request within
the time limit. The request for recon-
sideration must be made in writing and
must include the enrollee’s name, ad-
dress, Social Security Number or other
personal identification number, the in-
dividual’s name, the name of the en-
rollee’s carrier, reason(s) for the re-
quest, and, if applicable, the enrollee’s
retirement claim number.

(5) The employing office or OPM, as
applicable, must issue a written notice
of its final decision to the enrollee, and
notify the carrier of the decision with-
in 30 days of receipt of the request for
reconsideration. The notice must fully
set forth the findings and conclusions
on which the decision was based.

(6) If an enrollee or the removed indi-
vidual provides acceptable proof of eli-
gibility of an individual subsequent to
removal, coverage under the enroll-
ment shall be reinstated retroactively
so that there is no gap in coverage, as
appropriate.

(g) Temporary extension of coverage,
conversion and/or temporary continuation
of coverage. If an individual is removed
from an enrollment pursuant to para-
graph (e) or (f) of this section, the indi-
vidual may be eligible for a 31-day tem-
porary extension of coverage, conver-
sion and/or temporary continuation of
coverage in accordance with §890.401
and subparts H and K of this part. Any
opportunity to enroll under §890.401
and subparts H and K shall not extend
beyond the date that opportunity
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would have ended if the individual had
been removed on the date of loss of eli-
gibility.

(1) Example. An enrollee and his
spouse divorce on May 4, 2017. The en-
rollee does not remove the former
spouse from the enrollee’s self and fam-
ily enrollment, so the former spouse is
receiving coverage but is not eligible.
In this example, the former spouse is
not eligible to receive an annuity list-
ed in §890.805(2). If the employing office
later discovers the divorce, and re-
moves the spouse from the enrollment
on June 20, 2018, the former spouse is
not eligible for a 31-day extension of
coverage, conversion and/or temporary
continuation of coverage because the
regulatory window for election of 60
days outlined in §890.805(1) has passed.
The sixty-day window began on the
final date of the divorce, May 4, 2017
and ended on July 3, 2017.

(2) [Reserved]

(h) Removal from enrollment: Eligible
family members. (1) An eligible family
member may be removed from a self
plus one or a self and family enroll-
ment if a request is submitted to the
enrollee’s employing office for approval
at any time during the plan year in the
following circumstances:

(i) In the case of a spouse, if the en-
rollee and his or her spouse provide a
notarized request for removal.

(ii) In the case of a child who has
reached the age of majority in the
child’s state of residence (the enrollee’s
state of residence if the child’s is not
known), if the enrollee provides proof
that the child is no longer his or her
dependent as described under
§890.302(b). The enrollee shall also pro-
vide the last known contact informa-
tion for the child.

(iii) In the case of a child who has
reached the age of majority in the
child’s state of residence, if the child
provides a notarized request for re-
moval to the employing office.

(2) For removals under paragraph
(h)(1) of this section the effective date
is the first day of the third pay period
following the date the request is ap-
proved by the employing office for em-
ployees who pay bi-weekly and the sec-
ond pay period following the date that
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the request is approved by the employ-
ing office for enrollees who pay pre-
miums monthly.

(3) The family member’s removal
under this paragraph (h) is considered a
cancellation under §890.304(d) and re-
moved family members are not eligible
for temporary extension of coverage
and conversion under §890.401 or tem-
porary continuation of coverage under
§809.1103.

(4) If an eligible family member is re-
moved under this paragraph (h), he or
she may only regain coverage under
the applicable self plus one or self and
family enrollment if requested by the
enrollee during the annual open season
or within 60 days of the family member
losing other health insurance coverage.
The enrollee must also provide written
consent to reinstatement of coverage
from the family member and dem-
onstrate eligibility of the spouse or
child as a family member to the em-
ploying office.

(5) If an employing office approves a
request for removal, the employing of-
fice must notify the enrollee and the
carrier of the removal immediately.
For removals under paragraph (h)(1)(ii)
of this section, the employing office
must also immediately notify the child
of the removal using the last known
contact provided by the enrollee.

[63 FR 59459, Nov. 4, 1998, as amended at 83
FR 3061, Jan. 23, 2018]

Subpart D—Temporary Extension
of Coverage and Conversion

§890.401 Temporary extension of cov-
erage and conversion.

(a) Thirty-one day extension and con-
version. (1) An enrollee whose enroll-
ment is terminated other than by can-
cellation of the enrollment or dis-
continuance of the plan, in whole or
part, and a covered family member
whose coverage is terminated other
than by cancellation of the enrollment
or discontinuance of the plan, in whole
or in part, is entitled to a 31-day exten-
sion of coverage for self only, self plus
one, or self and family, as the case may
be, without contributions by the en-
rollee or the Government, during which
period he or she is entitled to exercise
the right of conversion provided for by
this part. The 31-day extension of cov-
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erage and the right of conversion for
any person ends on the effective date of
a new enrollment under this part cov-
ering the person.

(2) Termination of an enrollment
under this subpart for failure to pay
premiums is considered a cancellation
of the enrollment for the purposes of
this section.

(b) Continuation of benefits. (1) Any
person who has been granted a 31-day
extension of coverage in accordance
with paragraph (a) of this section and
who is confined in a hospital or other
institution for care or treatment on
the 31st day of the temporary exten-
sion is entitled to continuation of the
benefits of the plan during the continu-
ance of the confinement but not be-
yond the 60th day after the end of the
temporary extension.

(2) Except when a plan is discon-
tinued in whole or in part or the Asso-
ciate Director for Retirement and In-
surance orders an enrollment change, a
person whose enrollment has been
changed from one plan to another, or
from one option of a plan to the other
option of that plan, and who is con-
fined to a hospital or other institution
for care or treatment on the last day of
enrollment under the prior plan or op-
tion, is entitled to continuation of the
benefits of the prior plan or option dur-
ing the continuance of the confine-
ment. Continuation of benefits shall
not extend beyond the 91st day after
the last day of enrollment in the prior
plan or option. The plan or option to
which enrollment has been changed
shall not pay benefits with respect to
that person while he or she is entitled
to any inpatient benefits under the
prior plan or option. The gaining plan
or option shall begin coverage accord-
ing to the limits of its FEHB Program
contract on the day after the day all
inpatient benefits have been exhausted
under the prior plan or option or the
92nd day after the last day of enroll-
ment in the prior plan or option,
whichever is earlier. For the purposes
of this paragraph, ‘‘exhausted’” means
paid or provided to the maximum ben-
efit available under the contract.

(3) Exception. The limit on the num-
ber of confinement days allowed to be
covered under the continuation of ben-
efits specified by paragraph (b)(2) of
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this subpart does not apply to confine-
ments in a hospital or other institution
when the charges and benefit payments
for the services provided are covered by
the limit specified in subpart I of this
part. In these cases, the benefits con-
tinue until the end of the confinement.

(c)(1) The employing agency must no-
tify the enrollee of the termination of
the enrollment and of the right to con-
vert to an individual policy within 60
days after the date the enrollment ter-
minates.

(2) The individual whose enrollment
terminates must request conversion in-
formation from the losing carrier with-
in 31 days of the date of the agency no-
tice of the termination of the enroll-
ment and of the right to convert.

(3) When an agency fails to provide
the notification required in paragraph
(c)(1) of this section within 60 days of
the date the enrollment terminates, or
the individual fails for other reasons
beyond his or her control to request
conversion as required in paragraph
(c)(2) of this section, he or she may re-
quest conversion to an individual pol-
icy by writing directly to the carrier.
Such a request must be filed within 6
months after the individual became eli-
gible to convert his or her group cov-
erage and must be accompanied by
verification of termination of the en-
rollment; e.g., an SF 50, showing the
individual’s separation from the serv-
ice. In addition, the individual must
show that he or she was not notified of
the termination of the enrollment and
of the right to convert, and was not
otherwise aware of it, or that he or she
was unable, for cause beyond his or her
control, to convert. The carrier will de-
termine if the individual is eligible to
convert; and when the determination is
affirmative, the individual may con-
vert within 31 days of the determina-
tion. If the determination by the car-
rier is negative, the individual may re-
quest a review of the carrier’s deter-
mination from OPM.

(4) When an individual converts his
or her coverage anytime after the
group coverage has ended, the indi-
vidual plan coverage is retroactive to
the day following the day the tem-
porary extension of group coverage
ended. The individual must pay the
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premiums due for the retroactive pe-
riod.

(5) An individual who fails to exercise
his or her rights to convert to an indi-
vidual policy within 31 days after re-
ceiving notice of the right to convert
from the carrier is deemed to have de-
clined the right to convert unless the
carrier, or, upon review, OPM deter-
mines the failure was for cause beyond
his or her control.

[33 FR 12510, Sept. 4, 1968, as amended at 52
FR 10217, Mar. 31, 1987; 54 FR 52339, Dec. 21,
1989; 55 FR 22891, June 5, 1990; 57 FR 10609,
Mar. 27, 1992; 57 FR 21191, May 19, 1992; 80 FR
55736, Sept. 17, 2015]

Subpart E—Contributions and
Withholdings

AUTHORITY: 5 U.S.C. 8913; Sec. 890.303 also
issued under Sec. 50 U.S.C. 403p, 22 U.S.C.
4069c and 4069c-1; Subpart L also issued
under Sec. 599C of Public Law 101-513, 104
Stat. 2064, as amended; Sec. 890.102 also
issued under Secs. 11202(f), 11232(e), 11246(b)
and (c) of Public Law 105-33, 111 Stat. 251;
Sec. 721 of Public Law 105-261, 112 Stat. 2061
unless otherwise noted; Sec. 890.111 also
issued under Sec. 1622(b) of Public Law 104-
106, 110 Stat. 515.

§890.501 Government contributions.

(a) The Government contribution to-
ward subscription charges under all
health benefits plans, for each enrolled
employee who is paid biweekly, is the
amount provided in section 8906 of title
5, United States Code, plus 4 percent of
that amount.

(b) In accordance with the provisions
of 5 U.S.C. 8906(a) which take effect
with the contract year that begins in
January 1999, OPM will determine the
amounts representing the weighted av-
erage of subscription charges in effect
for each contract year, for self only,
self plus one, and self and family en-
rollments, as follows:

(1) The determination of the weight-
ed average of subscription charges will
only include those health benefits
plans which are continuing FEHB Pro-
gram participation from one contract
year to the next.

(i) If OPM and the carrier for a plan
that will continue participation have
closed negotiations on rates for the up-
coming contract year by September 1
of the current contract year, i.e., the
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determination year, OPM will use the
plan’s negotiated subscription charges
for the upcoming contract year in the
determination of the weighted average
of subscription charges.

(ii) If OPM and the carrier for a plan
that applied to continue participation
have not closed rate negotiations for
the upcoming contract year by Sep-
tember 1 of the determination year,
OPM will make a deemed adjustment
to such plan’s subscription charges for
the current contract year for purposes
of counting eligible enrollees of the
plan in the determination of weighted
average charges for the upcoming con-
tract year. The deemed adjustment will
equal any increase or decrease OPM
finds in its determination of the
weighted average of subscription
charges for the upcoming contract year
for all plans with which OPM has
closed rates on September 1 of the de-
termination year.

(iii) There will be no subsequent ad-
justment in the weighted average
charges applicable to the upcoming
contract year to reflect rate negotia-
tions closed after September 1 of the
determination year.

(2) Except as otherwise specified in
paragraphs (b)(2) (i) and (b)(2)(ii) of this
section, the weight OPM gives to each
subscription charge for purposes of de-
termining the weighted average of sub-
scription charges for the upcoming
contract year will be proportionate to
the number of individuals who, as of
March 31 of the determination year,
are enrolled in the plan or benefits op-
tion to which such charge applies and
are eligible for a Government health
benefits contribution in the upcoming
contract year.

(i) When a subscription charge for an
upcoming contract year applies to a
plan that is the result of a merger of
two or more plans which contract sepa-
rately with OPM during the determina-
tion year, or applies to a plan which
will cease to offer two benefits options,
OPM will combine the self only enroll-
ments, the self plus one enrollments,
and the self and family enrollments
from the merging plans, or from a
plan’s benefits options, for purposes of
weighting subscription charges in ef-
fect for the successor plan for the up-
coming contract year.
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(ii) When a comprehensive medical
plan (CMP) varies subscription charges
for different portions of the plan’s serv-
ice area and the plan’s contract for the
upcoming contract year will recon-
figure geographic areas associated with
subscription charges, so that there will
not be a direct correlation between en-
rollment in the determination year and
rating areas for the upcoming contract
year, OPM will estimate what portion
of the plan’s enrollees on March 31 of
the determination year will be subject
to each of the plan’s subscription rates
for the upcoming contract year.

(3) After OPM weights each subscrip-
tion charge as provided in paragraph
(b)(2) of this section, OPM will com-
pute the total of subscription charges
associated with self only enrollments,
self plus one enrollments, and self and
family enrollments, respectively. OPM
will divide each subscription charge
total by the total number of enroll-
ments such amount represents to ob-
tain the program-wide weighted aver-
age subscription charges for self only
and for self plus one and self and fam-
ily enrollments, respectively.

(c) The Government contribution for
annuitants and for employees who are
not paid biweekly is a percentage of
that fixed by paragraphs (a) and (b) of
this section proportionate to the
length of the pay period, rounding frac-
tions of a cent to the nearest cent.

(d) The Government contribution for
employees whose annual pay is paid
during a period shorter than 52 work-
weeks is determined on an annual basis
and prorated over the number of in-
stallments of pay regularly paid during
the year.

(e) Except as provided in paragraphs
(f) and (g) of this section, the employ-
ing office must make a contribution for
an employee for each pay period during
which the enrollment continues.

(f) Temporary employees enrolled
under 5 U.S.C. 8906a must pay the full
subscription charge including the Gov-
ernment contribution. Employees with
provisional appointments under
§316.403 of this chapter are not consid-
ered to be enrolled under 5 U.S.C. 8906a
for the purposes of this paragraph.

(g) The Government contribution for
an employee who enters the uniformed
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services and whose enrollment con-
tinues under §890.303(i) ceases after 365
days in nonpay status.

(h) The Government contribution for
an employee who enrolls in a health
benefit plan offered through an appro-
priate SHOP as determined by the Di-
rector pursuant to section 1312(d)(3)(D)
of the Patient Protection and Afford-
able Care Act, Public Law 111-148, as
amended by the Health Care and Edu-
cation Reconciliation Act, Public Law
111-152 (the Affordable Care Act or the
Act) shall be calculated in the same
manner as for other employees.

(2) Government contributions and
employee withholdings for employees
who enroll in a health benefit plan of-
fered through an appropriate SHOP as
determined by the Director, pursuant
to section 1312(d)(3)(D) of the Patient
Protection and Affordable Care Act,
Public Law 111-148, as amended by the
Health Care and Education Reconcili-
ation Act, Public Law 111-152 (the Af-
fordable Care Act or the Act) shall be
accounted for pursuant to section 8909
of title 5 and such monies shall only be
available for payment of premiums,
and costs in accordance with section
8909(a)(2) of title 5.

[33 FR 12510, Sept. 4, 1968, as amended at 47
FR 30963, July 16, 1982; 54 FR 7756, Feb. 23,
1989; 56 FR 10143, Mar. 11, 1991; 60 FR 45658,
Sept. 1, 1995; 63 FR 45934, Aug. 28, 1998; 64 FR
31488, June 11, 1999; 78 FR 60656, Oct. 2, 2013;
80 FR 55736, Sept. 17, 2015]

EDITORIAL NOTE: At 79 FR 46638, Aug. 8,
2014, §890.501 was amended by adding para-
graph (h); however, the amendatory instruc-
tion could not be followed because paragraph
(h) already appeared in the section.

§890.502 Withholdings, contributions,
LWOP, premiums, and direct pre-
mium payment.

(a) Employee and annuitant
withholdings and contributions. (1) Em-
ployees and annuitants are responsible
for paying the enrollee share of the
cost of enrollment for every pay period
during which they are enrolled. An em-
ployee or annuitant incurs a debt to
the United States in the amount of the
proper employee or annuitant with-
holding required for each pay period
during which they are enrolled if the
appropriate health benefits
withholdings or direct premium pay-
ments are not made.
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(2) An individual is not required to
pay withholdings for the period be-
tween the end of the pay period in
which he or she separates from service
and the commencing date of an imme-
diate annuity, if later.

(3) Temporary employees who are eli-
gible to enroll under 5 U.S.C. 8906a
must pay the full subscription charges
including both the employee share and
the Government contribution. Employ-
ees with provisional appointments
under §316.403 of this chapter are not
considered eligible for coverage under 5
U.S.C. 8906a for the purpose of this
paragraph.

(4) The employing office must cal-
culate the withholding for employees
whose annual pay is paid during a pe-
riod shorter than 52 workweeks on an
annual basis and prorate the with-
holding over the number of install-
ments of pay regularly paid during the
year.

(5) The employing office must make
the withholding required from enrolled
survivor annuitants in the following
order. First, withhold from the annuity
of a surviving spouse, if there is one. If
that annuity is less than the amount
required, withhold to the extent nec-
essary from the annuity of the young-
est child, and if necessary, from the an-
nuity of the next older child, in succes-
sion, until the withholding is met.

(6) Surviving spouses who have a
basic employee death benefit under 5
U.S.C. 8442(b)(1)(A) and annuitants
whose health benefits premiums are
more than the amount of their annu-
ities may pay their portion of the
health benefits premium directly to
the retirement system acting as their
employing office, as described in para-
graph (d) of this section.

(b) Procedures when an employee enters
a leave without pay (LWOP) status or
pay is insufficient to cover premium. The
employing office must tell the em-
ployee about available health benefits
choices as soon as it becomes aware
that an employee’s premium payments
cannot be made because he or she will
be or is already in a leave without pay
(LWOP) status or any other type of
nonpay status. (This does not apply
when nonpay is as a result of a lapse of
appropriations.) The employing office
must also tell the employee about
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available choices when an employee’s
pay is not enough to cover the pre-
miums.

(1) The employing office must give
the employee written notice of the
choices and consequences as described
in paragraphs (b)(2)(i) and (ii) of this
section and will send a letter by first
class mail if it cannot give it to the
employee directly. If it mails the no-
tice, it is deemed to be received within
5 days.

(2) The employee must elect in writ-
ing to either continue health benefits
coverage or terminate it. (Exception:
An employee who is subject to a court
or administrative order as discussed in
§890.301(g)(3) cannot elect to terminate
his or her enrollment as long as the
court/administrative order is still in ef-
fect and the employee has at least one
child identified in the order who is still
eligible under the FEHB Program, un-
less the employee provides documenta-
tion that he or she has other coverage
for the child(ren).) The employee may
continue coverage by choosing one of
the following ways to pay and return-
ing the signed form to the employing
office within 31 days after he or she re-
ceives the notice (45 days for an em-
ployee residing overseas). When an em-
ployee mails the signed form, its post-
mark will be used as the date the form
is returned to the employing office. If
an employee elects to continue cov-
erage, he or she must elect in writing
one of the following:

(i) Pay the premium directly to the
agency and keep the payments current.
The employee must also agree that if
he or she does not pay the premiums
currently, the employing office will re-
cover the amount of accrued unpaid
premiums as a debt under paragraph
(b)(2)(ii) of this section.

(ii) If the employee does not wish to
pay the premium directly to the agen-
cy and keep payments current, he or
she may agree that upon returning to
employment or upon pay becoming suf-
ficient to cover the premiums, the em-
ploying office will deduct, in addition
to the current pay period’s premiums,
an amount equal to the premiums for a
pay period during which the employee
was in a leave without pay (LWOP) sta-
tus or pay was not enough to cover pre-
miums. The employing office will con-
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tinue using this method to deduct the
accrued unpaid premiums from salary
until the debt is recovered in full. The
employee must also agree that if he or
she does not return to work or the em-
ploying office cannot recover the debt
in full from salary, the employing of-
fice may recover the debt from what-
ever other sources it normally has
available for recovery of a debt to the
Federal Government.

(3) If the employee does not return
the signed form within the time period
described in paragraph (b)(2) of this
section, the employing office will ter-
minate the enrollment and notify the
employee in writing of the termi-
nation.

(4)(i) If the employee is prevented by
circumstances beyond his or her con-
trol from returning a signed form to
the employing office within the time
period described in paragraph (b)(2) of
this section, he or she may write to the
employing office and request reinstate-
ment of the enrollment. The employee
must describe the circumstances that
prevented him or her from returning
the form. The request for reinstate-
ment must be made within 30 calendar
days from the date the employing of-
fice gives the employee notice of the
termination. The employing office will
determine if the employee is eligible
for reinstatement of coverage. When
the determination is affirmative, the
employing office will reinstate the cov-
erage of the employee retroactive to
the date of termination. If the deter-

mination is negative, the employee
may request a review of the decision
from the employing agency (see
§890.104).

(ii) If the employee is subject to a
court or administrative order as dis-
cussed in §890.301(g)(3), the coverage
cannot terminate. If the employee does
not return the signed form, the cov-
erage will continue and the employee
will incur a debt to the Federal Gov-
ernment as discussed in paragraphs
(b)(2)(1) and (b)(2)(ii) of this section.

(5) Terminations of enrollment under
paragraphs (b)(2) and (3) of this section
are retroactive to the end of the last
pay period in which the premium was
withheld from pay. The employee and
covered family members, if any, are en-
titled to the temporary extension of
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coverage for conversion and may con-
vert to an individual contract for
health benefits. An employee whose
coverage is terminated may enroll
upon his or her return to duty in pay
status in a position in which the em-
ployee is eligible for coverage under
this part.

(c) Procedures when agency under-
withholds premiums. (1) An agency that
withholds less than the amount due for
health benefits contributions from an
individual’s pay, annuity, or compensa-
tion must submit an amount equal to
the uncollected employee contribu-
tions and any applicable agency con-
tributions to OPM for deposit in the
Employees Health Benefits Fund.

(2) The agency must make the de-
posit to OPM as soon as possible, but
no later than 60 calendar days after it
determines the amount of an under-de-
duction that has occurred, regardless
of whether or when the agency recovers
the under-deduction. A subsequent
agency decision on whether to waive
collection of the overpayment of pay
caused by failure to properly withhold
employee health benefits contributions
will be made under 5 U.S.C. 5584 as im-
plemented by 4 CFR chapter I, sub-
chapter G, unless the agency involved
is excluded from 5 U.S.C. 5584, in which
case any applicable authority to waive
the collection may be used.

(d) Direct premium payments for annu-
itants. (1) If an annuity, excluding an
annuity under subchapter III of chap-
ter 84 (Thrift Savings Plan), is too low
to cover the health benefits premium,
or if a surviving spouse receives a basic
employee death benefit, the retirement
system must provide written informa-
tion to the annuitant or surviving
spouse. The information must describe
the health benefits plans available, and
include the opportunity to either:

(i) Enroll in a health benefits plan in
which the enrollee’s share of the pre-
mium is less than the annuity amount;
or

(ii) Pay the premium directly to the
retirement system.

(2) The retirement system must ac-
cept direct payment for health benefits
premiums in these circumstances. The
annuitant or surviving spouse must
continue direct payment of the pre-
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mium even if the annuity increases to
the extent that it covers the premium.

(3) The annuitant or surviving spouse
must pay the retirement system his or
her share of the premium for the en-
rollment for every pay period during
which the enrollment continues, except
for the 31-day temporary extension of
coverage. The individual must make
the payment after each pay period in
which he or she is covered using a
schedule set up by the retirement sys-
tem. If the retirement system does not
receive payment by the due date, it
must notify the individual in writing
that continued coverage depends upon
payment being made within 15 days (45
days for annuitants or surviving
spouses residing overseas) after the no-
tice is received. If no subsequent pay-
ments are made, the retirement system
terminates the enrollment 60 days
after the date of the notice (90 days for
annuitants or surviving spouses resid-
ing overseas). An annuitant or sur-
viving spouse whose enrollment termi-
nated due to nonpayment of premium
may not reenroll or reinstate coverage
unless there are circumstances beyond
his or her control as provided in para-
graph (d)(4) of this section.

(4) If the annuitant or surviving
spouse is prevented by circumstances
beyond his or her control from paying
the premium within 15 days after re-
ceiving the notice, he or she may ask
the retirement system to reinstate the
enrollment by writing the retirement
system. The individual must describe
the circumstances and send the request
within 30 calendar days from the termi-
nation date. The retirement system
will determine if the annuitant or sur-
viving spouse is eligible for reinstate-
ment of coverage. When the determina-
tion is affirmative, the retirement sys-
tem will reinstate the coverage retro-
active to the date of termination. If
the determination is negative, then the
individual may request a review of the
decision from the retirement system,
as described in §890.104.

(6) Termination of enrollment for
failure to pay premiums within the
time frame described in paragraph
(d)(3) of this section is retroactive to
the end of the last pay period for which
payment was timely received.
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(6) The retirement system will sub-
mit all direct premium payments along
with its regular health benefits pre-
miums to OPM according to procedures
established by OPM.

(e) Procedures for direct payment of
premiums during LWOP after 365 days.
(1) An employee who is granted leave
without pay (LWOP) under subpart L
of part 630 of this chapter (Family and
Medical Leave) after 3656 days of contin-
ued coverage under §890.303(e) must
pay the employee contributions di-
rectly to the employing office and keep
payments current.

(2) The employee must make pay-
ments after the pay period in which the
employee is covered according to a
schedule set up by the employing of-
fice. If the employing office does not
receive the payment by the date due, it
must notify the employee in writing
that continued coverage depends upon
payment being made within 15 days (45
days for employees residing overseas)
after the notice is received. If no subse-
quent payments are made, the employ-
ing office terminates the enrollment 60
days after the date of the notice (90
days for enrollees residing overseas).

(3) If the enrollee was prevented by
circumstances beyond his or her con-
trol from making payment within the
timeframe in paragraph (e)(2) of this
section, he or she may ask the employ-
ing office to reinstate the enrollment
by writing to the employing office. The
employee must file the request within
30 calendar days from the date of ter-
mination and must include supporting
documentation.

(4) The employing office determines
whether the employee is eligible for re-
instatement of coverage. When the de-
termination is affirmative, the employ-
ing office will reinstate the coverage of
the employee retroactive to the date of
termination. If the determination is
negative, the employee may request
the employing agency to review the de-
cision as provided under §890.104.

(6) An employee whose coverage is
terminated under paragraph (e)(2) of
this section may enroll if he or she re-
turns to duty in a pay status in a posi-
tion in which the employee is eligible
for coverage under this part.

(f) Uniformed services. (1) Except as
provided in paragraph (f)(2) of this sec-
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tion, an employee whose coverage con-
tinues under §890.303(i) is responsible
for payment of the employee share of
the cost of enrollment for every pay pe-
riod for which the enrollment con-
tinues for the first 365 days of contin-
ued coverage as set forth under para-
graph (b) of this section. For coverage
that continues after 365 days in nonpay
status, the employee must pay, on a
current basis, the full subscription
charge, including both the employee
and Government shares, plus an addi-
tional 2 percent of the full subscription
charge.

(2) As provided by 5 U.S.C. 8906(e)(3),
an employing agency may pay both the
Government and employee contribu-
tions and any additional administra-
tive expenses for the cost of coverage
for the employee and the employee’s
family for a period of 24 months for em-
ployees called or ordered to active duty
in support of a contingency operation
on or after September 14, 2001. The pay-
ment of Government and employee
contributions and any additional ad-
ministrative expenses authorized by
this section only applies to employees
while they are serving in support of a
contingency operation, and eligibility
for these payments terminates when
the employee ceases to be on orders for
a contingency operation. Payment of
these contributions and expenses is
solely at the discretion of the employ-
ing agency.

[33 FR 12510, Sept. 4, 1968]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §890.502, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

§890.503 Reserves.

(a) The enrollment charge consists of
the rate approved by OPM for payment
to the plan for each enrollee, plus 4
percent, of which one part is for an ad-
ministrative reserve and 3 parts are for
a contingency reserve for the plan.

(b) The administrative reserve is
credited with the one one-hundred-and-
fourth of the enrollment charge set
aside for the administrative reserve.
The administrative reserve is available
for payment of administrative expenses
of OPM incurred under this part, and
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for such other purposes as may be au-
thorized by law.

(c)(1) Contingency reserve. The contin-
gency reserve for each plan is credited
with—

(i) The three one-hundred-and-
fourths of the enrollment charge set
aside for the contingency reserve from
the enrollment charges for employees
and annuitants enrolled for that plan;

(ii) Amounts transferred in accord-
ance with law from other contingency
reserves and the administrative re-
serve;

(iii) Income from investment of the
reserve;

(iv) Its proportionate share of the in-
come from investment of the adminis-
trative reserve; and

(v) Any return of reserves of the plan.

(2) Contingency reserve minimum bal-
ance. The preferred minimum balance
for the contingency reserve for commu-
nity-rated plans is 1 month’s subscrip-
tion charges at the average recurring
monthly rate paid from the Employees
Health Benefits Fund for the plan dur-
ing the most recent contract period.
The preferred minimum balance for the
contingency reserve for experience-
rated plans is 1% times an amount
equal to the sum of an average month’s
paid claims plus an average month’s
administrative expenses and reten-
tions, as determined under paragraph
(c)(3) of this section. Amounts in excess
of the preferred minimum balance for a
contingency reserve account may be
used with respect to the plan from
which the reserve derives: To defray in-
creases in future rates; to increase plan
benefits, or to reduce contributions of
eligible subscribers and the Govern-
ment under the program through de-
vices such as temporary suspension of,
or reduction in, required contributions
or a refund of contributions to eligible
subscribers and the Government.

(3) OPM/carrier reserve transfers. The
target level for total reserves of an ex-
perience-rated plan is 3% times an
amount equal to the sum of an average
month’s paid claims plus an average
month’s administrative expenses and
retentions. Reserves include funds set
aside for incurred-but-unpaid benefit
claims and the ‘‘special” reserve rep-
resenting the cumulative difference be-
tween income to the plan (subscription
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income plus interest on investments)
and plan expenses (benefit costs plus
administrative expenses and reten-
tions). Included as carrier reserves is
the balance in the letter of credit
(LOC) account maintained by OPM for
the plan. For the purposes of this sec-
tion, an average month’s paid claims is
one-sixth of the total claims paid dur-
ing the last 6 months of the most re-
cent contract period, and an average
month’s administrative expenses and
retentions is one-twelfth of the admin-
istrative expenses and retentions for
the most recent contract period.

(i) When, as of the end of a contract
period, the total of all the reserves for
an experience-rated plan is less than
the target level described in the first
four sentences of paragraph (c)(3) of
this section, the carrier is entitled to
payment from the contingency reserve.
Such contingency reserve payment
shall equal the lesser of: An amount
equal to the difference between the tar-
get level for the plan’s reserves and the
total of the reserves for the plan, or an
amount equal to the excess, if any, of
the contingency reserve over the pre-
ferred minimum balance. OMP must
authorize this payment promptly after
accepting the accounting statement for
the contract period. The contingency
reserve payment so authorized will be
made available to the carrier’s LOC ac-
count.

(ii) When, as of the end of a contract
period, the total of all reserves of an
experience-rated plan amounts to more
than the plan’s target level, the excess
over the plan’s target level must be
credited to the contingency reserve
maintained by OPM for the plan. OPM
will withdraw the excess amount from
the plan’s LOC account, based on re-
porting in the annual accounting state-
ment for the year, no sooner than May
1, of the following year. If the account-
ing statement is not filed by the time
limit specified in the plan’s contract
with OPM, OPM will estimate the
amount of the excess reserves and may
withdraw that amount from the plan’s
LOC account, or begin the process of
offsetting that amount from subscrip-
tion payments, no sooner than May 1.
The amount withdrawn from the plan’s
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LOC account, or offset from subscrip-
tion payments, will be credited to that
plan’s contingency reserve.

(4) OPM may, by agreement with the
carrier, approve community rating for
a comprehensive plan. If the contin-
gency reserve of the carrier of a com-
munity-rated plan exceeds the pre-
ferred minimum balance, as described
in paragraph (c)(2) of this section, the
carrier may request OPM to pay to the
plan a portion of the reserve not great-
er than the excess of the contingency
reserve over the preferred minimum
balance. The carrier shall state the
reason for the request. OPM will decide
whether to allow the request in whole
or in part and will advise the plan of
its decision.

(5) Special contingency reserve trans-
fers. In addition to those amounts, if
any, paid under paragraphs (c)(2)
through (c)(4) of this section, OPM may
authorize such other payments from
the contingency reserve as in the judg-
ment of OPM may be in the best inter-
est of employees and annuitants en-
rolled in the program. A carrier for a
plan may apply to OPM at any time for
a payment from the contingency re-
serve when the carrier has good cause,
such as unexpected claims experience
and variations from expected commu-
nity rates. In the administration of
this part, OPM will accord a high pri-
ority to deciding whether to allow re-
quests under this paragraph in whole
or in part and will promptly advise the
carrier of its decision. Amounts paid
from the contingency reserve under
paragraphs (c)(2) through (5) of this
section shall be reported as subscrip-
tion income in the year in which paid.
By agreement with the carrier and
where good cause exists, OPM may ac-
cept payment from carrier reserves for
credit to the contingency reserve in an
amount and under conditions other
than those specified in paragraph (c) of
this section. For carriers funded by
LOC, the returned amount will be with-
drawn from the plan’s LOC account.

(6) Subsidication penalty reserve. This
reserve account shall be credited with
all subsidization ©penalties levied
against community rated plans out-
lined in 48 CFR 1615.402(c)(3)(ii)(B). The
funds in this account shall be annually
distributed to the contingency reserves
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of all community rated plans subject to
the FEHB-specific medical loss ratio
threshold on a pro-rata basis. The
funds will not be used for one specific
carrier or plan.

[33 FR 12510, Sept. 4, 1968, as amended at 37
FR 20668, Oct. 3, 1972; 43 FR 52460, Nov. 13,
1978; 51 FR 7430, Mar. 4, 1985; 52 FR 3212, Feb.
3, 1987; 54 FR 52339, Dec. 21, 1989; 55 FR 22891,
June 5, 1990; 57 FR 14324, Apr. 20, 1992; 76 FR
38284, June 29, 2011]

§890.504 Disposition of contingency
reserves upon reorganization or
merger of plans.

Upon reorganization or merger of a
plan, OPM must credit to the surviving
plan the reserves of the reorganized or
merged plan. If more than one plan sur-
vives, the reserves must be divided
among the surviving plans in propor-
tion to the number of enrollees con-
tinuing to subscribe to the surviving
plans.

[564 FR 52339, Dec. 21, 1989; 55 FR 22891, June
5, 1990]

§890.505 Recurring
ments to carriers.

premium pay-

The procedures for payment of pre-
miums, contingency reserve, and inter-
est distribution to FEHB Program car-
riers shall be those contained in 48 CFR
subpart 1632.170.

[67 FR 14324, Apr. 20, 1992]

Subpart F—Transfers From Retired
Federal Employees Health
Benefits Program

§890.601 Coverage.

An annuitant (a retired employee or
survivor under part 891 of this chapter)
who is enrolled, or is eligible to enroll,
under the Retired Federal Employees
Health Benefits Program (part 891 of
this chapter) is eligible to enroll under
the Federal Employees Health Benefits
Program under this part.

[39 FR 20055, June 6, 1974]
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§890.602 Opportunity to change en-
rollment.

An annuitant eligible to enroll under
§890.601 may elect to enroll on and
after August 8, 1978.

[43 FR 35018, Aug. 8, 1978, as amended at 62
FR 38440, July 18, 1997]

§890.603 Effective date.

The effective date of an enrollment
under §890.602 is the first day of the
first pay period after the election is re-
ceived by the retirement system, but
not earlier than January 1, 1979.

[43 FR 35018, Aug. 8, 1978; 43 FR 38569, Aug. 29,
1978]

§890.604 [Reserved]

§890.605 Persons confined on effective
date.

Benefits may not be limited for per-
sons who, on the effective date of an
enrollment under §890.602, are confined
in a hospital or institution.

[43 FR 35018, Aug. 8, 1978]
Subpart G [Reserved]

Subpart H—Benefits for Former
Spouses

SOURCE: 51 FR 15748, Apr. 28, 1986, unless
otherwise noted.

§890.801 Introduction.

This subpart sets forth policies and
procedures for obtaining health bene-
fits coverage that are unique to former
spouses of Federal employees and retir-
ees.

§890.802 Definition.

In this subpart, a Qualifying court
order means a court order acceptable
for processing as defined in §838.103 of
this chapter or qualifying court order
as defined in §838.1003 of this chapter.

[67 FR 33599, July 29, 1992]

§890.803 Who may enroll.

(a) Except as specified in paragraph
(b) of this section, a former spouse is
eligible to enroll in a health benefits
plan under this part provided that—
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(1) The former spouse whose marriage
to an employee, employee annuitant,
or a former Central Intelligence Agen-
cy (CIA) or Foreign Service employee
is dissolved has not remarried before
age 55; and

(2) The former spouse was enrolled in
a health benefits plan under this part
as a family member at any time during
the 18 months preceding the date of the
dissolution of marriage; and

(3)(1) The former spouse currently re-
ceives, or has future title to receive (A)
a portion of annuity payable to the em-
ployee upon retirement based on a
qualifying court order for purposes of 5
U.S.C. 8345(j) or 5 U.S.C. 8467; (B) sur-
vivor annuity benefits based on a quali-
fying court order for purposes of 5
U.S.C. 8341(h) or 5 U.S.C. 8445; or (C) a
survivor annuity elected by the em-
ployee under 5 U.S.C. 8339(j)(3) or 5
U.S.C. 8417(b), including a former
spouse who is designated as an insur-
able interest pursuant to §§831.613(a)
and (b) and 842.605(a) and (b) of this
chapter (or benefits similar to those
under this paragraph under another re-
tirement system for Government em-
ployees); or

(ii) The former spouse was married to
an employee who retired before May 7,
1985, and (A) the employee annuitant
elects to provide a survivor annuity to
the former spouse under procedures
prescribed in §831.682 of this title; or
(B) the former spouse satisfies all of
the conditions for a survivor annuity
in §831.683 of this title; or

(iii) The former spouse was married
to an employee who died before May 17,
1985, and the employee was eligible for
an immediate annuity on or before the
date of death, and the former spouse
satisfies all of the conditions for a sur-
vivor annuity in §831.683 of this title,
or

(iv) The former spouse was married
to an employee or former employee of
the Central Intelligence Agency (CIA)
for at least 10 years during the employ-
ee’s CIA service, at least 5 years of
which both the employee and the
former spouse spent outside the United
States, and the marriage was dissolved
before May 7, 1985; or,

(v) The former spouse was married to
an employee or former employee of the
Foreign Service for at least 10 years
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during the employee’s government
service, and the marriage was dissolved
before May 7, 1985.

(b) Except as contained in paragraphs
(a)3) (iv) and (v) of this section, a
former spouse of an employee who sep-
arates from Federal service before be-
coming eligible for immediate annuity
is eligible to enroll only if the former
spouse’s marriage to the employee was
dissolved before the employee left Fed-
eral service.

(c) If a former spouse cannot apply
for benefits on his or her own behalf be-
cause of a mental or physical dis-
ability, application may be filed by a
court-appointed guardian.

[61 FR 15748, Apr. 28, 1986, as amended at 52
FR 39497, Oct. 22, 1987, and 53 FR 32368, Aug.
25, 1988; 53 FR 45070, Nov. 8, 1988; 57 FR 21192,
May 19, 1992; 58 FR 52882, Oct. 13, 1993; 62 FR
38440, July 18, 1997]

§890.804 Coverage.

(a) Type of enrollment. A former
spouse who meets the requirements of
§890.803 may elect coverage for self
only, self plus one, or self and family.
A self and family enrollment covers
only the former spouse and all eligible
children of both the former spouse and
the employee, former employee, or em-
ployee annuitant, provided such chil-
dren are not otherwise covered by a
health plan under this part. A self plus
one enrollment covers only the former
spouse and one eligible child of both
the former spouse and the employee,
former employee, or employee annu-
itant, provided the child is not other-
wise covered by a health plan under
this part. A child must be under age 26
or incapable of self-support because of
a mental or physical disability existing
before age 26. No person may be cov-
ered by two enrollments.

(b) A child is considered to be the
child of the former spouse or the em-
ployee, former employee, or employee
annuitant if he or she is—

(1) A natural child; or

(2) An adopted child.

(c) Child incapable of self-support.
When a former spouse enrolls for a
family enrollment which includes a
child who has become 26 years of age
and is incapable of self-support, the
employing office shall determine such
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child’s eligibility in accordance with
§890.302(c), (d), and (e).

[78 FR 64877, Oct. 30, 2013, as amended at 80
FR 55737, Sept. 17, 2015]

§890.805 Application time limitations.

(a) Except for former spouses meet-
ing the requirements in §890.803(a)(3)
(iv) and (v) of this part, former spouses
must apply for health benefits cov-
erage—

(1) Within 60 days after dissolution of
the marriage to the Federal employee;
or

(2) Within 60 days after the date of
OPM’s notice of eligibility to enroll
based on entitlement to one of the fol-
lowing:

(i) A former spouse annuity elected
under 5 TU.S.C. 8339(j)(3), 5 U.S.C.
8417(b), or 56 CFR 831.682;

(ii) A former spouse annuity under
§831.683;

(iii) A former spouse insurable inter-
est annuity under 5 U.S.C. 8339(k)(1) or
8420(a);

(iv) A former spouse annuity under 5
U.S.C. 8341(h) or 8445(f);

(v) An apportionment under 5 U.S.C.
8345(j) or 8467; or

(3) Within 60 days after the date of
the notice of eligibility to enroll based
on entitlement to a former spouse an-
nuity under another retirement system
for Government employees.

(b) Former spouses who meet the re-
quirements in §890.803(a)(3)(iv) of this
part must apply for health benefits
coverage by April 1, 1987. Where cir-
cumstances warrant, the former spouse
may request that the filing date be
waived. The authority of the Director
of Central Intelligence to direct OPM
to waive the filing date has been dele-
gated to CIA’s Office of Personnel. Re-
quests for waiver should be addressed
to the Office of Personnel, Retirement
Division, Central Intelligence Agency,
Washington, DC 20505. OPM will waive
the April 1, 1987, filing date upon noti-
fication to do so from the Director of
Central Intelligence.

(c) Former spouses who meet the re-
quirements in §890.803(a)(3)(v) of this
part must apply for health benefits
coverage by October 7, 1988. Where cir-
cumstances warrant, the former spouse
may request the Secretary of State to
waive the filing date. The authority of
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the Secretary of State to waive the fil-
ing date has been delegated to the De-
partment of State’s Retirement Divi-
sion. Requests for waiver should be ad-
dressed to the Department of State,
Retirement Division, Washington, DC
20520. OPM will accept the waiver upon
notification to do so from the Depart-
ment of State.

[61 FR 15748, Apr. 28, 1986, as amended at 53
FR 45071, Nov. 8, 1988; 57 FR 21192, May 19,
1992; 58 FR 52882, Oct. 13, 1993; 62 FR 38440,
July 18, 1997]

§890.806 When can former spouses
change enrollment or reenroll and
what are the effective dates?

(a) Initial opportunity to enroll. A
former spouse who has met the eligi-
bility requirements of §890.803 and the
application time limitation require-
ments of §890.805 may enroll at any
time after the employing office estab-
lishes that these requirements have
been met.

(b) Effective date—generally. (1) Except
as otherwise provided, an enrollment
takes effect on the first day of the first
pay period that begins after the date
the employing office receives an appro-
priate request and satisfactory proof of
eligibility as required by paragraph (a)
of this section. If a former spouse re-
quests immediate coverage, and the
employing office receives an appro-
priate request and satisfactory proof of
eligibility within 60 days after the date
of divorce, the enrollment may be
made effective on the same day that
temporary continuation of coverage
under subpart K of this part would oth-
erwise take effect.

(2) A change of enrollment takes ef-
fect on the first day of the first pay pe-
riod that begins after the date the em-
ploying office receives the appropriate
request.

(c) Belated enrollment. When an em-
ploying office determines that a former
spouse was unable, for cause beyond his
or her control, to enroll or change the
enrollment within the time limits pre-
scribed by this section, the former
spouse may do so within 60 days after
the employing office advises the former
spouse of its determination.

(d) Enrollment by proxry. Subject to
the discretion of the employing office,
a former spouse’s representative, hav-
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ing written authorization to do so, may
enroll or change the enrollment for the
former spouse.

(e) Decreasing enrollment type. (1) A
former spouse may decrease enroll-
ment type at any time.

(2) A decrease in enrollment type
takes effect on the first day of the first
pay period that begins after the date
the employing office receives an appro-
priate request to change the enroll-
ment, except that at the request of the
former spouse and upon a showing sat-
isfactory to the employing office that
there was no family member eligible
for coverage under the self plus one or
self and family enrollment, or only one
family member eligible for coverage
under the self and family enrollment,
as appropriate, the employing office
may make the change effective on the
first day of the pay period following
the one in which there was, in the case
of a self plus one enrollment, no family
member or, in the case of a self and
family enrollment, only one or no fam-
ily member.

(f) Open season. (1) During an open
season as provided by §890.301(f)—

(i) An enrolled former spouse may de-
crease enrollment type, increase en-
rollment type provided the family
member(s) to be covered under the en-
rollment is eligible for coverage under
§890.804, change from one plan or op-
tion to another, or make any combina-
tion of these changes.

(ii) A former spouse who suspended
the enrollment under this part for the
purpose of enrolling in a Medicare
sponsored plan under sections 1833,
1876, or 1851 of the Social Security Act,
or to enroll in the Medicaid program or
a similar State-sponsored program of
medical assistance for the needy, or to
use Peace Corps or CHAMPVA or
TRICARE (including the Uniformed
Services Family Health Plan) or
TRICARE-for-Life coverage instead of
FEHB coverage, may reenroll.

(2) An open season reenrollment or
change of enrollment takes effect on
the first day of the first pay period
that begins in January of the next fol-
lowing year.

(3) When a belated open season re-
enrollment or change of enrollment is
accepted by the employing office under
paragraph (c) of this section, it takes

544



Office of Personnel Management

effect as required by paragraph (f)(2) of
this section.

(g) Change in family status. (1) An en-
rolled former spouse may increase en-
rollment type, change from one plan or
option to another, or make any com-
bination of these changes within the
period beginning 31 days before and
ending 60 days after the birth or acqui-
sition of a child who meets the eligi-
bility requirements of §890.804.

(2) A change in enrollment under
paragraph (g)(1) of this section takes
effect on the first day of the pay period
in which the child is born or becomes
an eligible family member.

(h) Reenvrollment of former spouses who
suspended enrollment to enroll in a Medi-
care sponsored plan, or the Medicaid or
similar State-sponsored program, or to use
Peace Corps or CHAMPVA or TRICARE
(including the Uniformed Services Family
Health Plan) or TRICARE-for-Life cov-
erage instead of FEHB coverage. (1) A
former spouse who had been enrolled
for coverage under this part and sus-
pended enrollment for the purpose of
enrolling in a Medicare sponsored plan
under sections 1833, 1876, or 1851 of the
Social Security Act, or to enroll in
Medicaid or similar State-sponsored
program of medical assistance for the
needy, or to use Peace Corps or
CHAMPVA or TRICARE (including the
Uniformed Services Family Health
Plan) or TRICARE-for-Life coverage
instead of FEHB (as provided in
§890.807(e)), or who meets the eligi-
bility requirements of §890.803 and the
application time limitation require-
ments of §890.805, but postponed enroll-
ment in the FEHB Program for the
purpose of enrolling in one of these
non-FEHB programs, and who subse-
quently involuntarily loses coverage
under one of these programs, may im-
mediately reenroll in any available
FEHB plan under this part at any time
beginning 31 days before and ending 60
days after the loss of coverage. A re-
enrollment under this paragraph (h) of
this section takes effect on the date
following the effective date of the loss
of coverage as shown on the docu-
mentation from the non-FEHB cov-
erage. If the request to reenroll is not
received by the employing office or re-
tirement system within the time pe-
riod specified, the former spouse must
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wait until the next available Open Sea-
son to reenroll.

(2) A former spouse who suspended
enrollment in the FEHB Program to
enroll in a Medicare sponsored plan, or
the Medicaid program or a similar
State-sponsored program of medical as-
sistance for the needy, or to use Peace
Corps or CHAMPVA or TRICARE (in-
cluding the Uniformed Services Family
Health Plan) or the TRICARE-for-Life
program, but now wants to reenroll in
the FEHB Program for any reason
other than an involuntary loss of cov-
erage, may do so during the next avail-
able Open Season (as provided by para-
graph (f) of this section).

(i) [Reserved]

(j) Loss of coverage under this part or
under another group insurance plan. An
enrolled former spouse may decrease or
increase enrollment type, change from
one plan or option to another or make
any combination of these changes when
the former spouse or a child who meets
the eligibility requirements under
§890.804 loses coverage under another
enrollment under this part or under an-
other group health benefits plan. Ex-
cept as otherwise provided, the former
spouse must change the enrollment
within the period beginning 31 days be-
fore the date of loss of coverage and
ending 60 days after the date of loss of
coverage, provided he or she continues
to meet the eligibility requirements
under §890.803. Losses of coverage in-
clude but are not limited to—

(1) Loss of coverage under another
FEHB enrollment due to the termi-
nation, cancellation, or a change to
self plus one or self only, of the cov-
ering enrollment;

(2) Loss of coverage under another
federally-sponsored health benefits
program;

(3) Lioss of coverage due to the termi-
nation of membership in an employee
organization sponsoring or under-
writing an FEHB plan;

(4) Loss of coverage due to the dis-
continuance of an FEHB plan in whole
or in part. For a former spouse who
loses coverage under this paragraph
(MH@®—

(i) If the discontinuance is at the end
of a contract year, the former spouse
must change the enrollment during the
open season, unless OPM establishes a
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different time. If the discontinuance is
at a time other than the end of the
contract year, OPM must establish a
time and effective date for the former
spouse to change the enrollment;

(ii) If the whole plan is discontinued,
a former spouse who does not change
the enrollment within the time set will
be enrolled in the lowest-cost nation-
wide plan option, as defined in
§890.301(n);

(iii) If one or more options of a plan
are discontinued, a former spouse who
does not change the enrollment will be
enrolled in the remaining option of the
plan, or in the case of a plan with two
or more options remaining, the lowest-
cost remaining option that is not a
High Deductible Health Plan (HDHP);

(iv) If the discontinuance of the plan,
whether permanent or temporary, is
due to a disaster, the former spouse
must change the enrollment within 60
days of the disaster, as announced by
OPM. If a former spouse does not
change the enrollment within the time
frame announced by OPM, the former
spouse will be enrolled in the lowest-
cost nationwide plan option, as defined
in §890.301(n) of this section. The effec-
tive date of enrollment changes under
this provision will be set by OPM when
it makes the announcement allowing
such changes;

(v) A former spouse who is unable, for
causes beyond his or her control, to
make an enrollment change within the
60 days following a disaster and is, as a
result, enrolled in the lowest-cost na-
tionwide plan as defined in §890.301(n),
may request a belated enrollment into
the plan of his or her choice subject to
the requirements of paragraph (c) of
this section.

(5) Loss of coverage under the Med-
icaid program or similar State-spon-
sored program of Medical assistance
for the needy.

(6) Lioss of coverage under a non-Fed-
eral health plan.

(K) Move from comprehensive medical
plan’s area. A former spouse in a com-
prehensive medical plan who moves or
becomes employed outside the geo-
graphic area from which the plan ac-
cepts enrollments, or, if already out-
side this area, moves or becomes em-
ployed further from this area, may
change the enrollment upon notifying
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the employing office of the move or
change of place of employment. Simi-
larly, a former spouse whose covered
family member moves outside the geo-
graphic area from which the plan ac-
cepts enrollments, or if already outside
this area, moves further from this area,
may change the enrollment upon noti-
fying the employing office of the fam-
ily member’s move. The change of en-
rollment takes effect on the first day
of the pay period that begins after the
employing office receives an appro-
priate request.

(1) On becoming eligible for Medicare. A
former spouse may change the enroll-
ment from one plan or option to an-
other at any time beginning on the
30th day before becoming eligible for
coverage under title XVIII of the So-
cial Security Act (Medicare). A change
of enrollment based on becoming eligi-
ble for Medicare may be made only
once.

(m) Annuity insufficient to pay
withholdings. (1) If the annuity of a
former spouse is insufficient to pay the
full subscription charge for the plan in
which he or she is enrolled, the retire-
ment system must provide the former
spouse with information regarding the
available plans and written notifica-
tion of the opportunity to either—

(i) Pay the premium directly to the
retirement system in accordance with
§890.808(d); or

(ii) Enroll in any plan with a full pre-
mium that is less than the amount of
annuity. If the former spouse elects to
change to a lower cost enrollment, the
change takes effect immediately upon
loss of coverage under the prior enroll-
ment.

(2) If the former spouse is enrolled in
the high option of a plan that has two
options, and does not elect a plan with
a full premium that is less than the an-
nuity or does not elect to pay pre-
miums directly, he or she is deemed to
have enrolled in the standard option of
the same plan unless the annuity is in-
sufficient to pay the full subscription
charge for the standard option.

(3) A former spouse who is enrolled in
a plan with only one option, who fails
to make the election required by this
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paragraph (m)(3) will be subject to the
provisions of §890.807(c).

[62 FR 38440, July 18, 1997; 62 FR 49557, Sept.
22, 1997, as amended at 66 FR 49087, Sept. 26,
2001; 67 FR 41307, June 18, 2002; 70 FR 71749,
Nov. 30, 2005; 72 FR 1912, Jan. 17, 2007; 80 FR
55737, Sept. 17, 2015; 80 FR 65883, Oct. 28, 2015]

§890.807 When do enrollments termi-
nate, cancel or suspend?

(a)(1) Except for former spouses
meeting the requirements in
§890.803(a)(3) (iv) and (v) of this part, a
former spouse’s enrollment terminates,
subject to the temporary extension of
coverage for conversion, at midnight of
the last day of the pay period in which
the earliest of the following events oc-
curs:

(i) Court order ceases to provide enti-
tlement to survivor annuity or portion
of retirement annuity under a retire-
ment system for Government employ-
ees.

(ii) Former spouse remarries before
age b55.

(iii) Former spouse dies.

(iv) Employee or annuitant on whose
service the benefits are based dies and
no survivor annuity is payable.

(v) Separated employee on whose
service the benefits are based dies be-
fore the requirements for deferred an-
nuity have been met.

(vi) Employee on whose service bene-
fits are based leaves Federal service be-
fore establishing title to an immediate
annuity or a deferred annuity.

(vii) Refund of retirement money is
paid to the separated employee on
whose service the health benefits are
based.

(2) OPM may authorize a longer time
frame for the temporary extension of
coverage for conversion than the 31
days provided in §890.401(a) if in OPM’s
judgment the former spouse could not
have known that (1) the employee on
whose service benefits are based left
Federal service before establishing
title to an immediate or deferred annu-
ity; or (2) the separated employee on
whose service the benefits are based
died before the requirements for de-
ferred annuity had been met. In such
cases, the right of conversion may be
exercised up to 31 days after the em-
ploying office’s notice of termination.
The former spouse must pay the full
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premium (employee’s and Govern-
ment’s share) during the extended pe-
riod, exclusive of the 31-day period fol-
lowing the notice.

(3) Termination of enrollment for
failure to pay premiums within the
time frame established in accordance
with §890.808(d)(1) is retroactive to the
end of the last pay period for which
payment has been timely received.

(4) A former spouse whose enrollment
is terminated under this paragraph
may not reenroll.

(b) The enrollment of a former spouse
who meets the requirements in
§890.803(a)(3) (iv) or (v) of this part ter-
minates, subject to the temporary ex-
tension of coverage for conversion, at
midnight of the last day of the pay pe-
riod in which the earliest of the fol-
lowing events occurs:

(1) Former spouse remarries before
age bb.

(2) Former spouse dies.

(c) Failure to make an election under
$890.806(m). (1) If the annuity is insuffi-
cient to pay the full subscription
charge due for the plan in which the
former spouse is enrolled, the former
spouse may elect one of the two oppor-
tunities offered under §890.806(m)
(electing a plan with a full subscription
charge that is less than the annuity; or
paying premiums directly to the retire-
ment system in accordance with
§890.808(d)). Except as provided in para-
graph (c)(3) of this section the enroll-
ment of a former spouse who fails to
make an election within the specified
time frame will be terminated.

(2) If the individual was prevented by
circumstances beyond his or her con-
trol from making an election within
the time limit after receipt of the final
notice, he or she may request rein-
statement of coverage by writing to
the retirement system. The retirement
system will determine if the individual
is eligible for reinstatement of cov-
erage; and, when the determination is
affirmative, the individual’s coverage
may be reinstated retroactively to the
date of termination or prospectively. If
the determination is negative, the indi-
vidual may request reconsideration of
the decision from OPM.

(3) If the former spouse does not
make an election under paragraph
(c)(1) of this section and is enrolled in
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the high option of a plan that has two
options, the former spouse is deemed to
have elected enrollment in the stand-
ard option of the same plan unless the
annuity is insufficient to pay the full
withholdings for the standard option.

(d) Coverage of members of the family.
The coverage of a member of the fam-
ily of a former spouse terminates, sub-
ject to the temporary extension of cov-
erage for conversion, at midnight of
the earlier of the following dates:

(1) The day on which the individual
ceases to be an eligible family member.

(2) The day the former spouse ceases
to be enrolled, unless the family mem-
ber is entitled as a survivor annuitant
to continued enrollment or is entitled
to continued coverage under the enroll-
ment of another.

(e) Cancellation. (1) A former spouse
may cancel his or her enrollment at
any time by filing an appropriate re-
quest with the employing office. The
cancellation takes effect on the last
day of the pay period in which the ap-
propriate request cancelling the enroll-
ment is received by the employing of-
fice.

(2) A former spouse may suspend en-
rollment in FEHB for the purpose of
enrolling in a Medicare sponsored plan
under sections 1833, 1876, or 1851 of the
Social Security Act, or to enroll in the
Medicaid program or a similar State-
sponsored program of medical assist-
ance for the needy, or to use Peace
Corps or CHAMPVA or TRICARE (in-
cluding the Uniformed Services Family
Health Plan) or TRICARE-for-Life cov-
erage instead of FEHB coverage. To
suspend FEHB coverage, documenta-
tion of eligibility for coverage under
the non-FEHB Program must be sub-
mitted to the employing office or re-
tirement system. If the documentation
is received within the period beginning
31 days before and ending 31 days after
the effective date of the enrollment in
the Medicare sponsored plan, or the
Medicaid or similar program, or within
31 days before or after the day des-
ignated by the former spouse as the
day he or she wants to suspend FEHB
coverage to use Peace Corps or
CHAMPVA or TRICARE (including the
Uniformed Services Family Health
Plan) or TRICARE-for-Life coverage
instead of FEHB coverage, then the
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suspension will be effective at the end
of the day before the effective date of
the enrollment or the end of the day
before the day designated. Otherwise,
the suspension is effective the first day
of the first pay period that begins after
the date the employing office or retire-
ment system receives the documenta-
tion.

(3) The former spouse and family
members, if any, are not entitled to the
temporary extension of coverage for
conversion or to convert to an indi-
vidual contract for health benefits.

(4) A former spouse who cancels his
or her enrollment for any reason may
not later reenroll in the FEHB Pro-
gram.

[61 FR 15748, Apr. 28, 1986, as amended at 52
FR 39497, Oct. 22, 1987, and 53 FR 32368, Aug.
25, 1988; 53 FR 45071, Nov. 8, 1988; 56 FR 25997,
June 6, 1991; 57 FR 48162, Oct. 22, 1992; 62 FR
38441, July 18, 1997; 62 FR 53223, Oct. 14, 1997;
66 FR 49088, Sept. 26, 2001; 67 FR 41307, June
18, 2002; 70 FR 71749, Nov. 30, 2005]

§890.808 Employing office responsibil-
ities.

(a) Application for benefits. The former
spouse’s application for health benefits
may be in the form of a Standard Form
2809, letter, or written statement to
the employing office. Former spouses
applying for benefits under
§890.803(a)(3)(iv) of this part must also
include with their application a re-
quest for waiver of the application
time limitation in accordance with
§890.805(b) of this part. Former spouses
applying for benefits under
§890.803(a)(3)(v) of this part must also
include with their application a re-
quest for waiver of the application
time limitation in accordance with
§890.805(c) of this part.

(b) Administration of the enrollment
process. (1) The employing office will
set up a method for accepting applica-
tions for enrollment informing the
former spouse what documents to sub-
mit and where to submit them for an
eligibility determination, and col-
lecting premium payments. The meth-
od will include procedures for verifying
the eligibility requirements under
§890.803(a) (1) and (2) of this part. The
employing office must obtain OPM,
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Foreign Service Retirement and Dis-
ability System (FSRDS), or CIA Re-
tirement and Disability System
(CIARDS) documentation that the
former spouse meets the additional re-
quirement under §890.803(a)(3) (i), (ii),
(iii), (iv), or (v) of this part. A request
for the retirement system’s determina-
tion whether a court order is a quali-
fying court order for health benefits
enrollment under this subpart must be
accompanied by the documentation
specified in §838.221, §838.721, or
§838.1005 of this chapter.

(2) The employing office will send the
former spouse notice, in writing, of its
decision. When an employing office in-
forms a former spouse of his or her eli-
gibility to enroll, it will identify the
documents on which it based its deci-
sion and will include a premium pay-
ment schedule and statement of the re-
quirements for continued enrollment
under §890.803. If the former spouse
does not qualify for health benefits
coverage, the employing office must
give the former spouse a reconsider-
ation right under §890.104. Reconsider-
ation requests from former spouses ap-
plying for benefits under
§890.803(a)(3)(iv) of this part must be di-
rected to the Office of Personnel, Re-
tirement Division, Central Intelligence
Agency, Washington, DC 20505. Recon-
sideration requests from former
spouses applying for benefits under
§890.803(a)(3)(v) of this part must be di-
rected to the Department of State, Re-
tirement Division, Washington, DC
205620.

(3) The agency employing office will
maintain a health benefits file for the
former spouse as a file separate from
the personnel records of the employee
or former employee. The retirement
system acting as employing office for
the former spouse may file the former
spouse health benefits records in with
the annuitant’s retirement records.

(4) The former spouse will be required
to certify that he or she meets the re-
quirements listed in §890.803 and that
he or she will notify the employing of-
fice within 31 days of an event that re-
sults in failure to meet one or more of
the requirements.

(¢) Qualifying court order. Subject to a
31-day extension period for conversion,
the duration of health benefits cov-

§890.808

erage will coincide with any period
specified in the qualifying court order
providing for an annuity. A court order
not meeting the requirements under
part 838 of this chapter will not be used
to establish or continue entitlement to
a former spouse’s health benefits cov-
erage.

(d) Premium payments. (1) The former
spouse must remit to the employing of-
fice the full subscription charge for the
enrollment for every pay period during
which the enrollment continues, exclu-
sive of the 31-day temporary extension
of coverage for conversion provided in
§§890.401 and 890.807(a)(2). Payment
must be made after the pay period in
which the former spouse is covered in
accordance with a schedule established
by the employing office (see definition
of pay period under §890.101(a)). If the
employing office does not receive pay-
ment by the due date the employing of-
fice must notify the former spouse in
writing that continuation of coverage
depends upon payment being made
within 15 days (45 days for enrollees re-
siding overseas) after receipt of the no-
tice. If no subsequent payments are
made, the employing office terminates
the enrollment 60 days (90 days for en-
rollees residing overseas) after the date
of the notice. Termination for non-
payment of premium is considered a
voluntary cancellation under
§890.807(d). A former spouse whose en-
rollment is terminated because of non-
payment of premium may not reenroll
or reinstate coverage except as pro-
vided in paragraph (d)(2) of this sec-
tion.

(2) If the individual was prevented by
circumstances beyond his or her con-
trol from making payment within 15
days after receipt of the notice, he or
she may request reinstatement of cov-
erage by writing to the employing of-
fice. Such a request must be filed with-
in 30 calendar days from the date of
termination and must be accompanied
by verification that the individual was
prevented by circumstances beyond his
or her control from paying within the
time limit. The employing office will
determine if the individual is eligible
for reinstatement of coverage; and,
when the determination is affirmative,
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the individual’s coverage may be rein-
stated retroactively to the date of ter-
mination. If the determination is nega-
tive, the individual may request a re-
view of the decision from the employ-
ing agency as provided under §890.104.

(3) The employing office will submit
all premium payments collected from
former spouses along with its regular
health benefits payments to OPM in
accordance with procedures established
by that Office.

(e) Withholding from annuity. The re-
tirement system acting as employing
office for a former spouse will establish
a method for withholding the full sub-
scription charge from the former
spouse’s annuity check. When the an-
nuity is insufficient to cover the full
subscription charge, the retirement
system will follow the procedures spec-
ified in §890.806(1).

[61 FR 15748, Apr. 28, 1986, as amended at 52
FR 2506, Jan. 23, 1987; 52 FR 39497, Oct. 22,
1987, and 53 FR 32368, Aug. 25, 1988; 53 FR
45071, Nov. 8, 1988; 56 FR 25997, June 6, 1991;
57 FR 21192, May 19, 1992; 57 FR 33598, July 29,
1992; 59 FR 60297, Nov. 23, 1994; 59 FR 67607,
Dec. 30, 1994; 61 FR 37810, July 22, 1996; 62 FR
38442, July 18, 1997]

Subpart I—Limit on Inpatient Hos-

pital Charges, Physician
Charges, and FEHB Benefit
Payments

SOURCE: 57 FR 10610, Mar. 27, 1992, unless
otherwise noted.

§890.901 Purpose.

This subpart identifies the individ-
uals whose charges and FEHB benefit
payments for inpatient hospital serv-
ices and/or physician services may be
limited and sets forth the cir-
cumstances of the limit.

[60 FR 26668, May 18, 1995]

§890.902 Definition.

For purposes of this subpart, Retired
enrolled individual means an individual
who:

(a)(1) Is covered by a Federal Em-
ployees Health Benefits plan (including
individuals covered under 5 TU.S.C.
8906a) described by 5 U.S.C. 8903(1), (2)
and (3), or 5 U.S.C. 8903a and is:
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(i) An annuitant as defined in 5
U.S.C. 8901(3); or

(ii) A former spouse as defined in 5
U.S.C. 8901(10) or enrolled for continued
coverage under 5 U.S.C. 8905a(f); or

(2) Is a family member covered by the
family enrollment of an annuitant or
former spouse as defined in 5 U.S.C.
8901, or a former spouse enrolled for
continued coverage under 5 U.S.C.
8906a(f); and

(b) Is not employed in a position
which confers FEHB coverage; and

(c) Is age 65 or older or becomes age
65 while receiving inpatient hospital
services or physician services; and

(d) Is not covered by Medicare part A
and/or part B.

[67 FR 10610, Mar. 27, 1992, as amended at 60
FR 26668, May 18, 1995]

§890.903 Covered services.

(a) The limitation on the charges and
FEHB benefit payments for inpatient
hospital services apply to inpatient
hospital services which are:

(1) Covered under both Medicare part
A and the retired enrolled individual’s
FEHB plan; and

(2) Supplied to a retired enrolled in-
dividual who does not have Medicare
part A; and

(3) Provided by hospital providers
who have in force participation agree-
ments with the Secretary of Health
and Human Services (HHS) consistent
with sections 1814(a) and 1866 of the So-
cial Security Act, and receive Medicare
part A payments in accordance with
the diagnosis related group (DRG)
based prospective payment system
(PPS).

(b) The limitation on the charges and
FEHB benefit payments for physician
services apply to physician services, (as
defined in section 1848(j) of the Social
Security Act), which are:

(1) Covered under both Medicare part
B and the retired enrolled individual’s
FEHB plan; and

(2) Supplied to a retired enrolled in-
dividual who does not have Medicare
part B.

[60 FR 26668, May 18, 1995]

550



Office of Personnel Management

§890.904 Determination of FEHB ben-
efit payment.

(a) The FEHB plan’s benefit payment
for inpatient hospital services under
this subpart is the amount calculated
by the FEHB plan, using information
and instructions provided by the De-
partment of Health and Human Serv-
ices (HHS) and guidelines specified by
OPM, as equivalent to the Medicare
Part A payment under the DRG-based
PPS (this is, the amount payable be-
fore the Medicare deductible, coinsur-
ance and lifetime limits are applied),
reduced by any FEHB plan deductible,
coinsurance, copayment, or
preadmission certification penalty that
is the responsibility of the retired en-
rolled individual.

(b) The FEHB plan’s benefit payment
for physician services under this sub-
part is determined by taking the lower
of the following amounts:

(1) The amount determined by the
FEHB plan, which is equivalent to the
Medicare part B payment under the
Medicare Participating Physician Fee
Schedule for Medicare participating
physicians and the Medicare Non-
participating Physician Fee Schedule
for Medicare nonparticipating physi-
cians (the amount payable before the
Medicare deductible and coinsurance
are applied); or

(2) The actual billed charges; and

(3) Reducing the lower amount by
any FEHB plan deductible, coinsur-
ance, or copayment that is the respon-
sibility of the retired enrolled indi-
vidual.

[568 FR 38663, July 20, 1993, as amended at 60
FR 26668, May 18, 1995]

§890.905 Limits on inpatient hospital
and physician charges.

(a) Hospitals may not collect from
FEHB plans and retired enrolled indi-
viduals for inpatient hospital services
more than the amount determined to
be equivalent to the Medicare part A
payment under the DRG-based PPS.

(b) Medicare participating providers
may not collect from FEHB plans and
retired enrolled individuals for physi-
cian services more than the amount de-
termined to be equivalent to the Medi-
care part B payment under the Medi-
care Participating Physician Fee
Schedule.

§890.908

(c) Medicare nonparticipating pro-
viders may not collect from FEHB
plans and retired enrolled individuals
for physician services more than the
amount determined to be equivalent to
the Medicare limiting charge amount.

[60 FR 26668, May 18, 1995; 60 FR 28019, May
26, 1995]

§890.906 Retired enrolled individuals
coinsurance payments.

(a) A retired enrolled individual’s co-
insurance responsibility for inpatient
hospital services is calculated in ac-
cordance with the plan’s contractual
benefit structure and is based on the
amount determined to be equivalent to
the Medicare part A payment under the
DRG-based PPS.

(b) A retired enrolled individual’s co-
insurance responsibility for physician
services is calculated in accordance
with the plan’s contractual benefit
structure and is based on the lower of
the actual charges or the amount de-
termined to be equivalent to the Medi-
care part B payment under the Medi-
care Participating Physician Fee
Schedule for Medicare participating
physicians and the Medicare Non-
participating Physician Fee Schedule
for Medicare nonparticipating physi-
cians.

[60 FR 26668, May 18, 1995]

§890.907 Effective dates.

(a) The limitation specified in this
subpart applies to inpatient hospital
admissions commencing on or after
January 1, 1992.

(b) The limitation specified in this
subpart applies to physician services
supplied on or after January 1, 1995.

[60 FR 26668, May 18, 1995]

§890.908 Notification of HHS.

An FEHB plan, under the oversight of
OPM, will notify the Secretary of HHS,
or the Secretary’s designee, if the plan
finds that:

(a) A hospital knowingly and will-
fully collects, on a repeated basis, more
than the amount determined to be
equivalent to the Medicare part A pay-
ment under the DRG-based PPS.

(b) A Medicare participating physi-
cian or supplier knowingly and will-
fully collects, on a repeated basis, more
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than the amount determined to be
equivalent to the Medicare part B pay-
ment under the Medicare Participating
Physician Fee Schedule.

(c) A Medicare nonparticipating phy-
sician or supplier knowingly and will-
fully charges, on a repeated basis, more
than the amount determined to be
equivalent to the Medicare limiting
charge amount.

[60 FR 26668, May 18, 1995]

§890.909 End-of-year settlements.

Neither OPM, nor the FEHB plans,
will perform end-of-year settlements
with, or make retroactive adjustments
as a result of retroactive changes in
the Medicare payment calculation in-
formation to, hospital providers who
have received FEHB benefit payments
under this subpart.

[67 FR 10610, Mar. 27, 1992. Redesignated at 60
FR 26668, May 18, 1995]

§890.910 Provider information.

The hospital provider information
used to calculate the amount equiva-
lent to the Medicare part A payment
will be updated on an annual basis.

[67 FR 10610, Mar. 27, 1992. Redesignated at 60
FR 26668, May 18, 1995]

Subpart J—Administrative Sanc-
tions Imposed Against Health
Care Providers

AUTHORITY: 5 U.S.C. 8902a.

SOURCE: 68 FR 5475, Feb. 3, 2003, unless oth-
erwise noted.

GENERAL PROVISIONS AND DEFINITIONS

§890.1001 Scope and purpose.

(a) Scope. This subpart implements 5
U.S.C. 8902a, as amended by Public Law
105-266 (October 19, 1998). It establishes
a system of administrative sanctions
that OPM may, or in some cases, must
apply to health care providers who
have committed certain violations.
The sanctions include debarment, sus-
pension, civil monetary penalties, and
financial assessments.

(b) Purpose. OPM uses the authorities
in this subpart to protect the health
and safety of the persons who obtain
their health insurance coverage
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through the FEHBP and to assure the
financial and programmatic integrity
of FEHBP transactions.

§890.1002

Unless otherwise indicated, within
this subpart the words ‘‘health care
provider,” ‘‘provider,” and ‘‘he’ mean
a health care provider(s) of either gen-
der or as a business entity, in either
the singular or plural. The acronym
“OPM” and the pronoun ‘‘it”’ connote
the U.S. Office of Personnel Manage-
ment.

Use of terminology.

§890.1003 Definitions.

In this subpart:

Carrier means an entity responsible
for operating a health benefits plan de-
scribed by 5 U.S.C. 8903 or 8903a.

Community means a geographically-
defined area in which a provider fur-
nishes health care services or supplies
and for which he may request a limited
waiver of debarment in accordance
with this subpart. Defined service area
has the same meaning as community.

Contest means a health care pro-
vider’s request for the debarring or sus-
pending official to reconsider a pro-
posed sanction or the length or amount
of a proposed sanction.

Control interest means that a health
care provider:

(1) Has a direct and/or indirect own-
ership interest of 5 percent or more in
an entity;

(2) Owns a whole or part interest in a
mortgage, deed of trust, note, or other
obligation secured by the entity or the
entity’s property or assets, equating to
a direct interest of 5 percent or more of
the total property or assets of the enti-
ty;

(3) Serves as an officer or director of
the entity, if the entity is organized as
a corporation;

(4) Is a partner in the entity, if the
entity is organized as a partnership;

(5) Serves as a managing employee of
the entity, including but not limited to
employment as a general manager,
business manager, administrator, or
other position exercising, either di-
rectly or through other employees,
operational or managerial control over
the activities of the entity or any por-
tion of the entity;
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(6) Exercises substantive control over
an entity or a critical influence over
the activities of the entity or some
portion of thereof, whether or not em-
ployed by the entity; or

(7) Acts as an agent of the entity.

Conviction or convicted has the mean-
ing set forth in 5 U.S.C. 8902a(a)(1)(C).

Covered individual means an em-
ployee, annuitant, family member, or
former spouse covered by a health ben-
efits plan described by 5 U.S.C. 8903 or
8903a or an individual eligible to be
covered by such a plan under 5 U.S.C.
8905(d).

Days means calendar days,
specifically indicated otherwise.

Debarment means a decision by OPM’s
debarring official to prohibit payment
of FEHBP funds to a health care pro-
vider, based on 5 U.S.C. 8902a (b), (¢), or
(d) and this subpart.

Debarring official means an OPM em-
ployee authorized to issue debarments
and financial sanctions under this sub-
part.

FEHBP means the Federal Employees
Health Benefits Program.

Health care services or supplies means
health care or services and supplies
such as diagnosis and treatment; drugs
and biologicals; supplies, appliances
and equipment; and hospitals, clinics,
or other institutional entities that fur-
nish supplies and services.

Incarceration means imprisonment, or
any type of confinement with or with-
out supervised release, including but
not limited to home detention, commu-
nity confinement, house arrest, or
similar arrangements.

Limited waiver means an approval by
the debarring official of a health care
provider’s request to receive payments
of FEHBP funds for items or services
rendered in a defined geographical
area, notwithstanding debarment, be-
cause the provider is the sole commu-
nity provider or sole source of essential
specialized services in a community.

Mandatory debarment means a debar-
ment based on 5 U.S.C. 8902a(b).

Office or OPM means the United
States Office of Personnel Management
or the component thereof responsible
for conducting the administrative
sanctions program described by this
subpart.

unless

§890.1005

Permissive debarment means a debar-
ment based on 5 U.S.C. 8902a(c) or (d).

Provider or provider of health care serv-
ices or supplies means a physician, hos-
pital, clinic, or other individual or en-
tity that, directly or indirectly, fur-
nishes health care services or supplies.

Reinstatement means a decision by
OPM to terminate a health care pro-
vider’s debarment and to restore his
eligibility to receive payment of
FEHBP funds.

Sanction or administrative sanction
means any administrative action au-
thorized by 5 U.S.C. 8902a or this sub-
part, including debarment, suspension,
civil monetary penalties, and financial
assessments.

Should know or should have known has
the meaning set forth in 5 U.S.C.
8902a.(a)(1)(D).

Sole community provider means a pro-
vider who is the only source of primary
medical care within a defined service
area.

Sole source of essential specialized serv-
ices in a community means a health care
provider who is the only source of spe-
cialized health care items or services
in a defined service area and that items
or services furnished by a non-spe-
cialist cannot be substituted without
jeopardizing the health or safety of
covered individuals.

Suspending official means an OPM em-
ployee authorized to issue suspensions
under 5 U.S.C. 8902a and this subpart.

MANDATORY DEBARMENTS

§890.1004 Bases
debarments.
(a) Debarment required. OPM shall
debar a provider who is described by
any category of offense set forth in 5
U.S.C. 8902a(b).

(b) Direct involvement with an OPM
program unnecessary. The conduct un-
derlying the basis for a provider’s man-
datory debarment need not have in-
volved an FEHBP covered individual or
transaction, or any other OPM pro-
gram.

for mandatory

§890.1005 Time limits for OPM to ini-
tiate mandatory debarments.

OPM shall send a provider a written
notice of a proposed mandatory debar-
ment within 6 years of the event that
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forms the basis for the debarment. If
the basis for the proposed debarment is
a conviction, the notice shall be sent
within 6 years of the date of the con-
viction. If the basis is another agency’s
suspension, debarment, or exclusion,
the OPM notice shall be sent within 6
years of the effective date of the other
agency’s action.

§890.1006 Notice of proposed manda-
tory debarment.

(a) Written notice. OPM shall inform a
provider of his proposed debarment by
written notice sent not less than 30
days prior to the proposed effective
date.

(b) Contents of the notice. The notice
shall contain information indicating
the:

(1) Effective date of the debarment;

(2) Minimum length of the debar-
ment;

(3) Basis for the debarment;

(4) Provisions of law and regulation
authorizing the debarment;

(5) Effect of the debarment;

(6) Provider’s right to contest the de-
barment to the debarring official;

(7) Provider’s right to request OPM
to reduce the length of debarment, if it
exceeds the minimum period required
by law or this subpart; and

(8) Procedures the provider shall be
required to follow to apply for rein-
statement at the end of his period of
debarment, and to seek a waiver of the
debarment on the basis that he is the
sole health care provider or the sole
source of essential specialized services
in a community.

(c) Methods of sending notice. OPM
shall send the notice of proposed debar-
ment and the final decision notice (if a
contest is filed) to the provider’s last
known address by first class mail, or,
at OPM’s option, by express delivery
service.

(d) Delivery to attorney, agent, or rep-
resentatives. (1) If OPM proposes to
debar an individual health care pro-
vider, it may send the notice of pro-
posed debarment directly to the pro-
vider or to any other person designated
by the provider to act as a representa-
tive in debarment proceedings.

(2) In the case of a health care pro-
vider that is an entity, OPM shall deem
notice sent to any owner, partner, di-
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rector, officer, registered agent for
service of process, attorney, or man-
aging employee as constituting notice
to the entity.

(e) Presumed timeframes for receipt of
notice. OPM computes timeframes asso-
ciated with the delivery notices de-
scribed in paragraph (c) of this section
so that:

(1) When OPM sends notice by a
method that provides a confirmation of
receipt, OPM deems that the provider
received the notice at the time indi-
cated in the confirmation; and

(2) When OPM sends notice by a
method that does not provide a con-
firmation of receipt, OPM deems that
the provider received the notice 5 busi-
ness days after it was sent.

(f) Procedures if notice cannot be deliv-
ered. (1) If OPM learns that a notice
was undeliverable as addressed or rout-
ed, OPM shall make reasonable efforts
to obtain a current and accurate ad-
dress, and to resend the notice to that
address, or it shall use alternative
methods of sending the notice, in ac-
cordance with paragraph (c) of this sec-
tion.

(2) If a notice cannot be delivered
after reasonable followup efforts as de-
scribed in paragraph (f)(1) of this sec-
tion, OPM shall presume that the pro-
vider received notice 5 days after the
latest date on which a notice was sent.

(g) Use of electronic means to transmit
notice. [Reserved]

§890.1007 Minimum length of manda-
tory debarments.

(a) Debarment based on a conviction.
The statutory minimum period of de-
barment for a mandatory debarment
based on a conviction is 3 years.

(b) Debarment based on another agen-
cy’s action. A debarment based on an-
other Federal agency’s debarment, sus-
pension, or exclusion remains in effect
until the originating agency termi-
nates its sanction.

§890.1008 Mandatory debarment for
longer than the minimum length.

(a) Aggravating factors. OPM may
debar a provider for longer than the 3-
yvear minimum period for mandatory
debarments if aggravating factors are
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associated with the basis for the debar-
ment. The factors OPM considers to be
aggravating are:

(1) Whether the FEHBP incurred a fi-
nancial loss as the result of the acts
underlying the conviction, or similar
acts that were not adjudicated, and the
level of such loss. In determining the
amount of financial loss, OPM shall
not consider any amounts of restitu-
tion that a provider may have paid;

(2) Whether the sentence imposed by
the court included incarceration;

(3) Whether the underlying offense(s),
or similar acts not adjudicated, oc-
curred repeatedly over a period of
time, and whether there is evidence
that the offense(s) was planned in ad-
vance;

(4) Whether the provider has a prior
record of criminal, civil, or administra-
tive adjudication of related offenses or
similar acts; or

(5) Whether the actions underlying
the conviction, or similar acts that
were not adjudicated, adversely af-
fected the physical, mental, or finan-
cial well-being of one or more covered
individuals or other persons.

(b) Mitigating factors. If the aggra-
vating factors justify a debarment
longer than the 3 year minimum period
for mandatory debarments, OPM shall
also consider whether mitigating fac-
tors may justify reducing the debar-
ment period to not less than 3 years.
The factors that OPM considers to be
mitigating are:

(1) Whether the conviction(s) on
which the debarment is based consist
entirely or primarily of misdemeanor
offenses;

(2) Whether court records, including
associated sentencing reports, contain
an official determination that the pro-
vider had a physical, mental, or emo-
tional condition before or during the
commission of the offenses underlying
the conviction that reduced his level of
culpability; or

(3) Whether the provider’s coopera-
tion with Federal and/or State inves-
tigative officials resulted in criminal
convictions, civil recoveries, or admin-
istrative actions against other individ-
uals, or served as the basis for identi-
fying program weaknesses. Restitution
made by the provider for funds wrong-
fully, improperly, or illegally received

§890.1010

from Federal or State programs may
also be considered as a mitigating cir-
cumstance.

(c) Mazximum period of debarment.
There is no limit on the maximum pe-
riod of a mandatory debarment based
on a conviction.

§890.1009 Contesting proposed manda-
tory debarments.

(a) Contesting the debarment. Within 30
days after receiving OPM’s notice of
proposed mandatory debarment, a pro-
vider may submit information, docu-
ments, and written arguments in oppo-
sition to the proposed debarment.
OPM'’s notice shall contain specific in-
formation about where and how to sub-
mit this material. If a timely contest is
not filed, the proposed debarment shall
become effective as stated in the no-
tice, without further action by OPM.

(b) Requesting a reduction of the debar-
ment period. If OPM proposes a manda-
tory debarment for a period longer
than the 3-year minimum required by 5
U.S.C. 8902a(g)(3), the provider may re-
quest a reduction of the debarment pe-
riod to not less than 3 years, without
contesting the debarment itself.

(c) Personal appearance before the de-
barring official. In addition to providing
written material, the provider may ap-
pear before the debarring official per-
sonally or through a representative to
present oral arguments in support of
his contest. OPM’s notice shall contain
specific information about arranging
an in-person presentation.

§890.1010 Debarring official’s decision
of contest.

(a) Prior adjudication is dispositive.
Evidence indicating that a provider
was formally adjudicated for a viola-
tion of any type set forth in 5 U.S.C.
8902a(b) fully satisfies the standard of
proof for a mandatory debarment.

(b) Debarring official’s decision. The
debarring official shall issue a written
decision, based on the entire adminis-
trative record, within 30 days after the
record closes to receipt of information.
The debarring official may extend this
decision period for good cause.

(c) No further administrative pro-
ceedings. The debarring official’s deci-
sions regarding mandatory debarment
and the period of debarment are final
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and are not subject to further adminis-
trative review.

PERMISSIVE DEBARMENTS

§890.1011 Bases for
debarments.

permissive

(a) Licensure actions. OPM may debar
a health care provider to whom the
provisions of 5 U.S.C. 8902a(c)(1) apply.
OPM may take this action even if the
provider retains current and valid pro-
fessional licensure in another State(s).

(b) Ownership or control interests. OPM
may debar a health care provider based
on ownership or control of or by a
debarred provider, as set forth in 5
U.S.C. 8902a(c)(2) and (3).

(c) False, deceptive, or wrongful claims
practices. OPM may debar a provider
who commits claims-related violations
as set forth in 5 U.S.C. 8902a(c)(4) and
(5) and 5 U.S.C. 8902a(d)(1) and (2).

(d) Failure to furnish required informa-
tion. OPM may debar a provider who
knowingly fails to provide information
requested by an FEHBP carrier or
OPM, as set forth in 5 TU.S.C.
8902a.(d)(3).

§890.1012 Time limits for OPM to ini-
tiate permissive debarments.

(a) Licensure cases. If the basis for the
proposed debarment is a licensure ac-
tion, OPM shall send the provider a no-
tice of proposed debarment within 6
years of the effective date of the State
licensing authority’s revocation, sus-
pension, restriction, or nonrenewal ac-
tion, or the date on which the provider
surrendered his license to the State au-
thority.

(b) Ownership or control. If the basis
for the proposed debarment is owner-
ship or control of an entity by a sanc-
tioned person, or ownership or control
of a sanctioned entity by a person who
knew or should have known of the
basis for the entity’s sanction, OPM
shall send a notice of proposed debar-
ment within 6 years of the effective
date of the sanction on which the pro-
posed debarment is based.

(c) False, deceptive, or wrongful claims
practices. If the basis for the proposed
debarment involves a claim filed with a
FEHBP carrier, OPM shall send the
provider a notice of proposed debar-
ment within 6 years of the date he pre-
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sented the claim for payment to the
covered person’s FEHBP carrier.

(d) Failure to furnish requested infor-
mation. If the basis for the proposed de-
barment involves a provider’s failure to
furnish information requested by OPM
or an FEHBP carrier, OPM shall send
the notice of proposed debarment with-
in 6 years of the date on which the car-
rier or OPM requested the provider to
furnish the information in question.

§890.1013 Deciding whether to pro-
pose a permissive debarment.

(a) Review factors. The factors OPM
shall consider in deciding whether to
propose a provider’s debarment under a
permissive debarment authority are:

(1) The nature of any claims involved
in the basis for the proposed debarment
and the circumstances under which
they were presented to FEHBP car-
riers;

(2) The improper conduct involved in
the basis for the proposed debarment,
and the provider’s degree of culpability
and history of prior offenses;

(3) The extent to which the provider
poses or may pose a risk to the health
and safety of FEHBP-covered individ-
uals or to the integrity of FEHBP
transactions; and

(4) Other factors specifically relevant
to the provider’s debarment that shall
be considered in the interests of fair-
ness.

(b) Absence of a factor. The absence of
a factor shall be considered neutral,
and shall have no effect on OPM’s deci-
sion.

(c) Specialized review in certain cases.
In determining whether to propose de-
barment under 5 U.S.C 8902a(c)(4) for
providing items or services substan-
tially in excess of the needs of a cov-
ered individual or for providing items
or services that fail to meet profes-
sionally-recognized quality standards,
OPM shall obtain the input of trained
reviewers, based on written medical
protocols developed by physicians. If
OPM cannot reach a decision on this
basis, it shall consult with a physician
in an appropriate specialty area.
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§890.1014 Notice of proposed permis-
sive debarment.

Notice of a proposed permissive de-
barment shall contain the information
set forth in §890.1006.

§890.1015 Minimum and maximum
length of permissive debarments.

(a) No mandatory minimum or upper
limit on length of permissive debarment.
There is neither a mandatory min-
imum debarment period nor a limita-
tion on the maximum length of a de-
barment under any permissive debar-
ment authority.

(b) Debarring official’s process in set-
ting period of permissive debarment. The
debarring official shall set the period
of each debarment issued under a per-
missive debarment authority after con-
sidering the factors set forth in
§890.1016 and the factors set forth in
the applicable section from among
§§890.1017 through 890.1021.

§890.1016 Aggravating and mitigating
factors used to determine the
length of permissive debarments.

(a) Aggravating factors. The presence
of aggravating circumstances may sup-
port an OPM determination to increase
the length of a debarment beyond the
nominal periods set forth in §§890.1017
through 890.1021. The factors that OPM
considers as aggravating are:

(1) Whether the provider’s actions un-
derlying the basis for the debarment,
or similar acts, had an adverse impact
on the physical or mental health or
well-being of one or more FEHBP-cov-
ered individuals or other persons.

(2) Whether the provider has a docu-
mented history of prior criminal
wrongdoing; civil violations related to
health care items or services; improper
conduct; or administrative violations
addressed by a Federal or State agen-
cy. OPM may consider matters involv-
ing violence, patient abuse, drug abuse,
or controlled substances convictions or
violations to be particularly serious.

(3) Whether the provider’s actions un-
derlying the basis for the debarment,
or similar acts, resulted in financial
loss to the FEHBP, FEHBP-covered in-
dividuals, or other persons. In deter-
mining whether, or to what extent, a
financial loss occurred, OPM shall not

§890.1017

consider any amounts of restitution
that the provider may have paid.

(4) Whether the provider’s false,
wrongful, or improper claims to
FEHBP carriers were numerous, sub-
mitted over a prolonged period of time,
or part of an on-going pattern of
wrongful acts.

(5) Whether the provider was specifi-
cally aware of or directly responsible
for the acts constituting the basis for
the debarment.

(6) Whether the provider attempted
to obstruct, hinder, or impede official
inquiries into the wrongful conduct un-
derlying the debarment.

(b) Mitigating factors. The presence of
mitigating circumstances may support
an OPM determination to shorten the
length of a debarment below the nomi-
nal periods set forth in §§890.1017
through 890.1021, respectively. The fac-
tors that OPM considers as mitigating
are:

(1) Whether the provider’s coopera-
tion with Federal, State, or local au-
thorities resulted in criminal convic-
tions, civil recoveries, or administra-
tive actions against other violators, or
served as the basis for official deter-
minations of program weaknesses or
vulnerabilities. Restitution that the
provider made for funds wrongfully,
improperly, or illegally received from
Federal or State programs may also be
considered as a mitigating factor.

(2) Whether official records of judi-
cial proceedings or the proceedings of
State licensing authorities contain a
formal determination that the provider
had a physical, mental, or emotional
condition that reduced his level of cul-
pability before or during the period in
which he committed the violations in
question.

(c) Absence of factors. The absence of
aggravating or mitigating factors shall
have no effect to either increase or
lower the nominal period of debarment.

§890.1017 Determining length of de-
barment based on revocation or
suspension of a provider’s profes-
sional licensure.

(a) Indefinite term of debarment. Sub-
ject to the exceptions set forth in para-
graph (b) of this section, debarment
under 5 U.S.C. 8902a(c)(1) shall be for an
indefinite period coinciding with the
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period during which the provider’s li-
cense is revoked, suspended, restricted,
surrendered, or otherwise not in effect
in the State whose action formed the
basis for OPM’s debarment.

(b) Aggravating circumstances. If any
of the aggravating circumstances set
forth in §890.1016 apply, OPM may
debar the provider for an additional pe-
riod beyond the duration of the licen-
sure revocation or suspension.

§890.1018 Determining length of de-
barment for an entity owned or
controlled by a sanctioned pro-
vider.

OPM shall determine the length of
debarments of entities under 5 U.S.C.
8902a(c)(2) based on the type of viola-
tion committed by the person with an
ownership or control interest. The
types of violations actionable under
this provision are:

(a) Owmner/controller’s debarment. The
debarment of an entity based on debar-
ment of an individual with an owner-
ship or control interest shall be for a
period concurrent with the individual’s
debarment. If any aggravating or miti-
gating circumstances set forth in
§890.1016 apply solely to the entity and
were not considered in setting the pe-
riod of the individual’s debarment,
OPM may debar the entity for a period
longer or shorter than the individual’s
debarment.

(b) Owner/controller’s conviction. The
debarment of an entity based on the
criminal conviction of a person with an
ownership or control interest for an of-
fense listed in 5 U.S.C. 8902a(b)(1)-(4)
shall be for a period of not less than 3
years, subject to adjustment for any
aggravating or mitigating cir-
cumstances set forth in §890.1016 apply-
ing solely to the entity.

(c) Owner/controller’s civil monetary
penalty. The debarment of an entity
based on a civil monetary penalty im-
posed on a person with an ownership or
control interest, shall be for a period of
not less than 3 years, subject to adjust-
ment for any aggravating or miti-
gating circumstances set forth in
§890.1016 applying solely to the entity.
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§890.1019 Determining length of de-
barment based on ownership or
control of a sanctioned entity.

OPM shall determine the length of
debarments of individual providers
under 5 U.S.C. 8902a(c)(3) based on the
type of violation committed by the
sanctioned entity owned or controlled
by the person with an ownership or
control interest. The types of viola-
tions actionable under this provision
are:

(a) Entity’s debarment. If a provider’s
debarment is based on his ownership or
control of a debarred entity, the debar-
ment shall be concurrent with the enti-
ty’s debarment. If any of the aggra-
vating or mitigating circumstances
identified in §890.1016 applies directly
to the provider that owns or controls
the debarred entity and was not consid-
ered in setting the period of the enti-
ty’s debarment, OPM may debar the
provider for a period longer or shorter,
respectively, than the entity’s debar-
ment.

(b) Entity’s conviction. If a provider’s
debarment is based on the criminal
conviction of an entity he owns or con-
trols for an offense listed in 5 U.S.C.
8902a.(b)(1)—(4), OPM shall debar the pro-
vider for a period of no less than 3
years, subject to adjustment for any
aggravating or mitigating cir-
cumstances identified in §890.1016 that
apply to the provider as an individual.

(c) Entity’s civil monetary penalty. If a
provider’s debarment is based on a civil
monetary penalty imposed on an entity
he owns or controls, OPM shall debar
him for 3 years, subject to adjustment
on the basis of the aggravating and
mitigating circumstances listed in
§890.1016 that apply to the provider as
an individual.

§890.1020 Determining length of de-
barment based on false, wrongful,
or deceptive claims.

Debarments under 5 U.S.C. 8902a(c)(4)
and (5) and 5 U.S.C. 8902a(d)(1) and (2)
shall be for a period of 3 years, subject
to adjustment based on the aggra-
vating and mitigating factors listed in
§890.1016.
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§890.1021 Determining length of de-
barment based on failure to furnish
information needed to
claims.

Debarments under 5 U.S.C. 8902a(d)(3)
shall be for a period of 3 years, subject
to adjustment based on the aggra-
vating and mitigating factors listed in
§890.1016.

resolve

§890.1022 Contesting proposed per-
missive debarments.

(a) Right to contest a proposed debar-
ment. A provider proposed for debar-
ment under a permissive debarment au-
thority may challenge the debarment
by filing a written contest with the de-
barring official during the 30-day no-
tice period indicated in the notice of
proposed debarment. In the absence of
a timely contest, the debarment shall
become effective as stated in the no-
tice, without further action by OPM.

(b) Challenging the length of a proposed
debarment. A provider may contest the
length of the proposed debarment,
while not challenging the debarment
itself, or may contest both the length
of a debarment and the debarment
itself in the same contest.

§890.1023 Information considered in
deciding a contest.

(a) Documents and oral and written ar-
guments. A provider may submit docu-
ments and written arguments in oppo-
sition to the proposed debarment and/
or the length of the proposed debar-
ment, and may appear personally or
through a representative before the de-
barring official to provide other rel-
evant information.

(b) Specific factual basis for contesting
the proposed debarment. A provider’s
oral and written arguments shall iden-
tify the specific facts that contradict
the basis for the proposed debarment as
stated in the notice of proposed debar-
ment. A general or unsupported denial
of the basis for debarment does not
raise a genuine dispute over facts ma-
terial to the debarment, and the debar-
ring official shall not give such a de-
nial any probative weight.

(c) Mandatory disclosures. Regardless
of the basis for the contest, providers
are required to disclose certain types of
background information, in addition to
any other information submitted dur-

§890.1025

ing the contest. Failure to provide such
information completely and accurately
may be a basis for OPM to initiate fur-
ther legal or administrative action
against the provider. The specific
items of information that shall be fur-
nished to OPM are:

(1) Any existing, proposed, or prior
exclusion, debarment, penalty, or other
sanction imposed on the provider by a
Federal, State, or local government
agency, including any administrative
agreement that purports to affect only
a single agency;

(2) Any criminal or civil legal pro-
ceeding not referenced in the notice of
proposed debarment that arose from
facts relevant to the basis for debar-
ment stated in the notice; and

(3) Any entity in which the provider
has a control interest, as that term is
defined in §890.1003.

§890.1024 Standard and burden of
proof for deciding contests.

OPM shall demonstrate, by a prepon-
derance of the evidence in the adminis-
trative record as a whole, that a pro-
vider has committed a sanctionable
violation.

§890.1025 Cases where additional fact-
finding is not required.

In each contest, the debarring official
shall determine whether a further fact-
finding proceeding is required in addi-
tion to presentation of arguments, doc-
uments, and information. An addi-
tional fact-finding proceeding is not re-
quired when:

(a) Prior adjudication. The proposed
debarment is based on facts determined
in a prior due process adjudication. Ex-
amples of prior due process proceedings
include, but are not limited to, the ad-
judication procedures associated with:

(1) Licensure revocation, suspension,
restriction, or nonrenewal by a State
licensing authority;

(2) Debarment, exclusion, suspension,
civil monetary penalties, or similar
legal or administrative adjudications
by Federal, State, or local agencies;

(3) A criminal conviction or -civil
judgment; or

(4) An action by a provider that con-
stitutes a waiver of his right to a due
process adjudication, such as surrender
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of professional license during the pend-
ency of a disciplinary hearing, entering
a guilty plea or confession of judgment
in a judicial proceeding, or signing a
settlement agreement stipulating facts
that constitute a sanctionable viola-
tion.

(b) Material facts not in dispute. The
provider’s contest does not identify a
bona fide dispute concerning facts ma-
terial to the basis for the proposed de-
barment.

§890.1026 Procedures if a fact-finding
proceeding is not required.

(a) Debarring official’s procedures. If a
fact-finding proceeding is not required,
the debarring official shall issue a final
decision of a provider’s contest within
30 days after the record closes for sub-
mitting evidence, arguments, and in-
formation as part of the contest. The
debarring official may extend this
timeframe for good cause.

(b) No further administrative review
available. There are no further OPM ad-
ministrative proceedings after the pre-
siding official’s final decision. A pro-
vider adversely affected by the decision
may appeal under 5 U.S.C. 8902a(h)(2) to
the appropriate U.S. district court.

§890.1027 Cases where an additional
fact-finding proceeding is required.

(a) Criteria for holding fact-finding pro-
ceeding. The debarring official shall re-
quest another OPM official (‘‘presiding
official’’) to hold an additional fact-
finding proceeding if:

(1) Facts material to the proposed de-
barment have not been adjudicated in a
prior due process proceeding; and

(2) These facts are genuinely in dis-
pute, based on the entire administra-
tive record available to the debarring
official.

(b) Qualification to serve as presiding
official. The presiding official is des-
ignated by the OPM Director or an-
other OPM official authorized by the
Director to make such designations.
The presiding official shall be a senior
official who is qualified to conduct in-
formal adjudicative proceedings and
who has had no previous contact with
the proposed debarment or the contest.

(c) Effect on contest. The debarring of-
ficial shall defer a final decision on the
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contest pending the results of the fact-
finding proceeding.

§890.1028 Conducting a fact-finding
proceeding.

(a) Informal proceeding. The presiding
official may conduct the fact-finding
proceedings as informally as prac-
ticable, consistent with principles of
fundamental fairness. Formal rules of
evidence or procedure do not apply to
these proceedings.

(b) Proceeding limited to disputed mate-
rial facts. The presiding official shall
consider only the genuinely disputed
facts identified by the debarring offi-
cial as material to the basis for the de-
barment. Matters that have been pre-
viously adjudicated or that are not in
bona fide dispute within the adminis-
trative record shall not be considered
by presiding official.

(c) Provider’s right to present informa-
tion, evidence, and arguments. A pro-
vider may appear before the presiding
official with counsel, submit oral and
written arguments and documentary
evidence, present witnesses on his own
behalf, question any witnesses testi-
fying in support of the debarment, and
challenge the accuracy of any other
evidence that the agency offers as a
basis for the debarment.

(d) Record of proceedings. The pre-
siding official shall make an audio re-
cording of the proceedings and shall
provide a copy to the provider at no
charge. If the provider wishes to have a
transcribed record, OPM shall arrange
for production of one which may be
purchased at cost.

(e) Presiding official’s findings. The
presiding official shall resolve all of
the disputed facts identified by the de-
barring official, on the basis of a pre-
ponderance of the evidence contained
within the entire administrative
record. The presiding official shall
issue a written report of all findings of
fact to the debarring official within 30
days after the record of the fact-finding
proceeding closes.

§890.1029 Deciding a contest after a
fact-finding proceeding.

(a) Findings shall be accepted. The de-
barring official shall accept the pre-
siding official’s findings of fact, unless
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they are arbitrary, capricious, or clear-
ly erroneous. If the debarring official
concludes that the factual findings are
not acceptable, they may be remanded
to the presiding official for additional
proceedings in accordance with
§890.1028.

(b) Timeframe for final decision. The
debarring official shall issue a final
written decision on a contest within 30
days after receiving the presiding offi-
cial’s findings. The debarring official
may extend this decision period for
good cause.

(c) Debarring official’s final decision.
(1) The debarring official shall observe
the evidentiary standards and burdens
of proof stated in §890.1024 in reaching
a final decision.

(2) In any case where a final decision
is made to debar a provider, the debar-
ring official has the discretion to set
the period of debarment, subject to the
factors identified in §§890.1016 through
1021.

(3) The debarring official has the dis-
cretion to decide not to impose debar-
ment in any case involving a permis-
sive debarment authority.

(d) No further administrative pro-
ceedings. No further administrative
proceedings shall be conducted after
the debarring official’s final decision in
a contest involving an additional fact-
finding hearing. A provider adversely
affected by the debarring official’s
final decision in a contested case may
appeal under 5 U.S.C. 8902a(h)(2) to the
appropriate U. S. district court.

SUSPENSION

§890.1030 Effect of a suspension.

(a) Temporary action pending formal
proceedings. Suspension is a temporary
action pending completion of an inves-
tigation or ensuing criminal, civil, or
administrative proceedings.

(b) Immediate effect. Suspension is ef-
fective immediately upon the sus-
pending official’s decision, without
prior notice to the provider.

(c) Effect equivalent to debarment. The
effect of a suspension is the same as
the effect of a debarment. A suspended
provider may not receive payment
from FEHBP funds for items or serv-
ices furnished to FEHBP-covered per-
sons while suspended.

§890.1031

§890.1031 Grounds for suspension.

(a) Basis for suspension. OPM may
suspend a provider if:

(1) OPM obtains reliable evidence in-
dicating that one of the grounds for
suspension listed in paragraph (b) of
this section applies to the provider;
and

(2) The suspending official deter-
mines under paragraph (c) of this sec-
tion that immediate action to suspend
the provider is necessary to protect the
health and safety of persons covered by
FEHBP.

(b) Grounds for suspension. Evidence
constituting grounds for a suspension
may include, but is not limited to:

(1) Indictment or conviction of a pro-
vider for a criminal offense that is a
basis for mandatory debarment under
this subpart;

(2) Indictment or conviction of a pro-
vider for a criminal offense that re-
flects a risk to the health, safety, or
well-being of FEHBP-covered individ-
uals;

(3) Other credible evidence indi-
cating, in the judgment of the sus-
pending official, that a provider has
committed a violation that would war-
rant debarment under this subpart.
This may include, but is not limited to:

(i) Civil judgments;

(ii) Notice that a Federal, State, or
local government agency has debarred,
suspended, or excluded a provider from
participating in a program or revoked
or declined to renew a professional li-
cense; or

(iii) Other official findings by Fed-
eral, State, or local bodies that deter-
mine factual or legal matters.

(c) Determining need for immediate ac-
tion. Suspension is intended to protect
the public interest, including the
health and safety of covered individ-
uals or the integrity of FEHBP funds.
The suspending official has wide discre-
tion to decide whether to suspend a
provider. A specific finding of imme-
diacy or necessity is not required to
issue a suspension. The suspending offi-
cial may draw reasonable inferences
from the nature of the alleged mis-
conduct and from a provider’s actual or
potential transactions with the
FEHBP.
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§890.1032 Length of suspension.

(a) Initial period. The initial term of
all suspensions shall be an indefinite
period not to exceed 12 months.

(b) Formal legal proceedings mot initi-
ated. If formal legal or administrative
proceedings have not begun against a
provider within 12 months after the ef-
fective date of his suspension, the sus-
pending official may:

(1) Terminate the suspension; or

(2) If requested by the Department of
Justice, the cognizant United States
Attorney’s Office, or other responsible
Federal, State, or local prosecuting of-
ficial, extend the suspension for an ad-
ditional period, not to exceed 6 months.

(c) Formal proceedings initiated. If for-
mal criminal, civil, or administrative
proceedings are initiated against a sus-
pended provider, the suspension may
continue indefinitely, pending the out-
come of those proceedings.

(d) Terminating the suspension. The
suspending official may terminate a
suspension at any time, and shall ter-
minate it after 18 months, unless for-
mal proceedings have begun within
that period.

§890.1033 Notice of suspension.

(a) Written mnotice. OPM shall send
written notice of suspension according
to the procedures and methods de-
scribed in §890.1006(c)—(f).

(b) Contents of notice. The suspension
notice shall contain information indi-
cating that:

(1) The provider has been suspended,
effective on the date of the notice;

(2) The initial period of the suspen-
sion;

(3) The basis for the suspension;

(4) The provisions of law and regula-
tion authorizing the suspension;

(5) The effect of the suspension; and

(6) The provider’s rights to contest
the suspension.

§890.1034 Counting a period of sus-
pension as part of a subsequent de-
barment.

The debarring official may consider
the provider’s contiguous period of sus-
pension when determining the length
of a debarment.
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§890.1035

sions.

(a) Filing a contest of the suspension. A
provider may challenge a suspension by
filing a contest, in writing, with the
suspending official not later than 30
days after receiving notice of suspen-
sion. The suspension shall remain in ef-
fect during the contest, unless re-
scinded by the suspending official.

(b) Informal proceeding. The sus-
pending official shall use informal,
flexible procedures to conduct the con-
test. Formal rules of evidence and pro-
cedure do not apply to this proceeding.

Provider contests of suspen-

§890.1036 Information considered in
deciding a contest.

(a) Presenting information and argu-
ments to the suspending official. A pro-
vider may submit documents and writ-
ten arguments in opposition to the sus-
pension, and may appear personally, or
through a representative, before the
suspending official to provide any
other relevant information.

(b) Specific factual basis for contesting
the suspension. The provider shall iden-
tify specific facts that contradict the
basis for the suspension as stated in
the suspension notice. A general denial
of the basis for suspension does not
raise a genuine dispute over facts ma-
terial to the suspension, and the sus-
pending official shall not give such a
denial any probative weight.

(c) Mandatory disclosures. Any pro-
vider contesting a suspension shall dis-
close the items of information set forth
in §890.1023(c). Failure to provide such
information completely and accurately
may be a basis for OPM to initiate fur-
ther legal or administrative action
against the provider.

§890.1037 Cases where additional fact-
finding is not required.

The suspending official may decide a
contest without an additional fact-
finding process if:

(a) Previously adjudicated facts. The
suspension is based on an indictment
or on facts determined by a prior adju-
dication in which the provider was af-
forded due process rights. Examples of
due process proceedings include, but
are not limited to, the adjudication
procedures associated with licensure
revocation, suspension, restriction, or

562



Office of Personnel Management

nonrenewal by a State licensing au-
thority; similar administrative adju-
dications by Federal, State, or local
agencies; a criminal conviction or civil
judgment; or an action by the provider
that constitutes a waiver of his right
to a due process adjudication, such as
surrender of professional licensure dur-
ing the pendency of a disciplinary hear-
ing, entering a guilty plea or confes-
sion of judgment in a judicial pro-
ceeding, or signing a settlement agree-
ment stipulating facts that constitute
a sanctionable violation. Neither the
existence of the prior adjudication nor
any of the underlying circumstances
are considered to be subject to genuine
factual dispute as part of the suspen-
sion proceeding.

(b) Advisory by law enforcement offi-
cials. OPM is advised by the Depart-
ment of Justice, the appropriate U.S.
Attorney’s Office, a State attorney
general’s office, or a State or local
prosecutor’s office that proceedings be-
fore a presiding official would prejudice
the substantial interests of the Govern-
ment in pending or contemplated legal
proceedings based on the same facts as
the suspension.

(c) No bona fide dispute of material
facts. The information, arguments, and
documents submitted to the sus-
pending official do not establish that
there is a bona fide factual dispute re-
garding facts material to the suspen-
sion.

§890.1038 Deciding a contest without
additional fact-finding.

(a) Written decision. The suspending
official shall issue a written decision
on the contest within 30 days after the
record closes for submitting evidence,
arguments, and information. The sus-
pending official may extend this time-
frame for good cause.

(b) No further administrative review
available. The suspending official’s de-
cision is final and is not subject to fur-
ther administrative review.

§890.1039 Cases where additional fact-
finding is required.

(a) Criteria for holding fact-finding pro-
ceeding. The debarring official shall re-
quest another OPM official (‘‘presiding
official’’) to hold an additional fact-
finding proceeding if:

§890.1040

(1) Facts material to the suspension
have not been adjudicated in a prior
due process proceeding; and

(2) These facts are genuinely in dis-
pute, based on the entire administra-
tive record available to the debarring
official.

(b) Qualification to serve as presiding
official. The presiding official is des-
ignated by the OPM Director or an-
other OPM official authorized by the
Director to make such designations.
The presiding official shall be a senior
official who is qualified to conduct in-
formal adjudicative proceedings and
who has had no previous contact with
the suspension or the contest.

(c) Effect on contest. The suspending
official shall defer a final decision on
the contest pending the results of the
fact-finding proceeding.

§890.1040 Conducting a fact-finding
proceeding.

(a) Informal proceeding. The presiding
official may conduct the fact-finding
proceedings as informally as prac-
ticable, consistent with principles of
fundamental fairness. Specific rules of
evidence or procedure do not apply to
these proceedings.

(b) Proceeding limited to disputed mate-
rial facts. The presiding official shall
consider only the genuinely disputed
facts identified by the suspending offi-
cial as relevant to the basis for the sus-
pension. Matters that have been pre-
viously adjudicated or which are not in
bona fide dispute within the record
shall not be considered by the presiding
official.

(c) Right to present information, evi-
dence, and arguments. A provider may
appear before the presiding official
with counsel, submit oral and written
arguments and documentary evidence,
present witnesses, question any wit-
nesses testifying in support of the sus-
pension, and challenge the accuracy of
any other evidence that the agency of-
fers as a basis for the suspension.

(d) Record of proceedings. The pre-
siding official shall make an audio re-
cording of the proceedings and shall
provide a copy to the provider at no
charge. If the provider wishes to have a
transcribed record, OPM shall arrange
for production of one which may be
purchased at cost.
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(e) Presiding official’s findings. The
presiding official shall resolve all of
the disputed facts identified by the sus-
pending official, on the basis of a pre-
ponderance of the evidence in the en-
tire administrative record. Within 30
days after the record of the proceeding
closes, the presiding official shall issue
a written report of all findings of fact
to the suspending official.

§890.1041 Deciding a contest after a
fact-finding proceeding.

(a) Presiding official’s findings shall be
accepted. The suspending official shall
accept the presiding official’s findings,
unless they are arbitrary, capricious,
or clearly erroneous.

(b) Suspending official’s decision. With-
in 30 days after receiving the presiding
official’s report, the suspending official
shall issue a final written decision that
either sustains, modifies, or terminates
the suspension. The suspending official
may extend this period for good cause.

(c) Effect on subsequent debarment or
suspension proceedings. A decision by
the suspending official to modify or
terminate a suspension shall not pre-
vent OPM from subsequently debarring
the same provider, or any other Fed-
eral agency from either suspending or
debarring the provider, based on the
same facts.

EFFECT OF DEBARMENT

§890.1042 Effective
debarments.

dates of

(a) Minimum notice period. A debar-
ment shall take effect not sooner than
30 days after the date of OPM’s notice
of proposed debarment, unless the de-
barring official specifically determines
that the health or safety of covered in-
dividuals or the integrity of the
FEHBP warrants an earlier effective
date. In such a situation, the notice
shall specifically inform the provider
that the debarring official decided to
shorten or eliminate the 30-day notice
period.

(b) Uncontested debarments. If a pro-
vider does not file a contest within the
30-day notice period, the proposed de-
barment shall take effect on the date
stated in the notice of proposed debar-
ment, without further procedures, ac-
tions, or notice by OPM.
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(c) Contested debarments and requests
for reducing the period of debarment. If a
provider files a contest within the 30-
day notice period, the proposed debar-
ment shall not go into effect until the
debarring official issues a final written
decision, unless the health or safety of
covered individuals or the integrity of
the FEHBP requires the debarment to
be effective while the contest is pend-
ing.

§890.1043 Effect of debarment on a
provider.

(a) FEHBP payments prohibited. A
debarred provider is not eligible to re-
ceive payment, directly or indirectly,
from FEHBP funds for items or serv-
ices furnished to a covered individual
on or after the effective date of the de-
barment. Also, a provider shall not ac-
cept an assignment of a claim for items
or services furnished to a covered indi-
vidual during the period of debarment.
These restrictions shall remain in ef-
fect until the provider is reinstated by
OPM.

(b) Governmentwide effect. Debarment
precludes a provider from participating
in all other Federal agencies’ procure-
ment and nonprocurement programs
and activities, as required by section
2455 of the Federal Acquisition Stream-
lining Act of 1994 (Pub. L. 103-355).
Other agencies may grant a waiver or
exception under their own regulations,
to permit a provider to participate in
their programs, notwithstanding the
OPM debarment.

(c) Civil or criminal liability. A pro-
vider may be subject to civil monetary
penalties under this subpart or crimi-
nal liability under other Federal stat-
utes for knowingly filing claims, caus-
ing claims to be filed, or accepting pay-
ment from FEHBP carriers for items or
services furnished to a covered indi-
vidual during a period of debarment .

NOTIFYING OUTSIDE PARTIES ABOUT
DEBARMENT AND SUSPENSION ACTIONS

§890.1044 Entities notified of OPM-
issued debarments and suspensions.

When OPM debars or suspends a pro-
vider under this subpart, OPM shall no-
tify:

(a) All FEHBP carriers;
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(b) The General Services Administra-
tion, for publication in the comprehen-
sive Governmentwide list of Federal
agency exclusions;

(c) Other Federal agencies that ad-
minister health care or health benefits
programs; and

(d) State and local agencies, authori-
ties, boards, or other organizations
with health care licensing or certifi-
cation responsibilities.

§890.1045 Informing persons covered
by FEHBP about debarment or sus-
pension of their provider.

FEHBP carriers are required to no-
tify covered individuals who have ob-
tained items or services from a
debarred or suspended provider within
one year of the date of the debarment
or suspension of:

(a) The existence of the provider’s de-
barment or suspension;

(b) The minimum period remaining
in the provider’s period of debarment;
and

(c) The requirement that OPM termi-
nate the debarment or suspension be-
fore FEHBP funds can be paid for items
or services the provider furnishes to
covered individuals.

EXCEPTIONS TO THE EFFECT OF
DEBARMENTS

§890.1046 Effect of debarment or sus-
pension on payments for services
furnished in emergency situations.

A debarred or suspended health care
provider may receive FEHBP funds
paid for items or services furnished on
an emergency basis if the FEHBP car-
rier serving the covered individual de-
termines that:

(a) The provider’s treatment was es-
sential to the health and safety of the
covered individual; and

(b) No other source of equivalent
treatment was reasonably available.

[69 FR 9920, Mar. 3, 2004]

§890.1047 Special rules for
tional providers.

(a) Covered individual admitted before
debarment or suspension. If a covered
person is admitted as an inpatient be-
fore the effective date of an institu-
tional provider’s debarment or suspen-
sion, that provider may continue to re-

institu-

§890.1048

ceive payment of FEHBP funds for in-
patient institutional services until the
covered person is released or trans-
ferred, unless the debarring or sus-
pending official terminates payments
under paragraph (b) of this section.

(b) Health and safety of covered indi-
viduals. If the debarring or suspending
official determines that the health and
safety of covered persons would be at
risk if they remain in a debarred or
suspended institution, OPM may termi-
nate FEHBP payments at any time.

(c) Notice of payment limitations. If
OPM limits any payment under para-
graph (b) of this section, it must imme-
diately send written notice of its ac-
tion to the institutional provider.

(d) Finality of debarring or suspending
official’s decision. The debarring or sus-
pending official’s decision to limit or
deny payments under paragraph (b) of
this section is not subject to adminis-
trative review or reconsideration.

[69 FR 9920, Mar. 3, 2004]

§890.1048 Waiver of debarment for a
provider that is the sole source of
health care services in a commu-
nity.

(a) Application required. A provider
may apply for a limited waiver of de-
barment at any time after receiving
OPM’s notice of proposed debarment.
Suspended providers are not eligible to
request a waiver of suspension.

(b) Criteria for granting waiver. To re-
ceive a waiver, a provider shall clearly
demonstrate that:

(1) The provider is the sole community
provider or the sole source of essential
specialized services in a community;

(2) A limited waiver of debarment
would be in the best interests of cov-
ered individuals in the defined service
area;

(3) There are reasonable assurances
that the actions which formed the
basis for the debarment shall not recur;
and

(4) There is no basis under this sub-
part for continuing the debarment.

(c) Waiver applies only in the defined
service area. A limited waiver applies
only to items or services provided
within the defined service area where a
provider is the sole community provider
or sole source of essential specialized serv-
ices.
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(d) Governmentwide effect continues. A
limited waiver applies only to a pro-
vider’s FEHBP transactions. Even if
OPM waives a debarment for FEHBP
purposes, the governmentwide effect
under section 2455 of the Federal Ac-
quisition Streamlining Act of 1994
(Pub. L. 103-355) continues for all other
Federal agencies’ procurement and
nonprocurement programs and activi-
ties.

(e) Waiver rescinded if circumstances
change. OPM shall rescind the limited
waiver when any of its underlying
bases no longer apply. If OPM rescinds
the limited waiver, the provider’s de-
barment shall resume full effect for all
FEHBP transactions. Events war-
ranting rescission include, but are not
limited to:

(1) The provider ceases to furnish
items or services in the defined service
area;

(2) Another provider begins to furnish
equivalent items or services in the de-
fined service area, so that the provider
who received a waiver is no longer the
sole provider or sole source; or

(3) The actions that formed the basis
for the provider’s debarment, or simi-
lar acts, recur.

(f) Effect on period of debarment. The
minimum period of debarment is estab-
lished when the debarment is initially
imposed. A subsequent decision to
grant, deny, or rescind a limited waiver
shall not change that period.

(g) Application is necessary for rein-
statement. A provider who has received
a limited waiver shall apply for rein-
statement at the end of the debarment
period, even if a limited waiver is in ef-
fect when the debarment expires.

(h) Finality of debarring official’s deci-
sion. The debarring official’s decision
to grant or deny a limited waiver is
final and not subject to further admin-
istrative review or reconsideration.

SPECIAL EXCEPTIONS TO PROTECT
COVERED PERSONS

§890.1049 Claims for non-emergency
items or services furnished by a
debarred or suspended provider.

(a) Covered individual unaware of de-
barment or suspension. FEHBP funds
may be paid for items or services fur-
nished by a debarred or suspended pro-
vider if, at the time the items or serv-
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ices were furnished, the covered indi-
vidual did not know, and could not rea-
sonably be expected to have known,
that the provider was debarred or sus-
pended. This provision is intended sole-
ly to protect the interests of FEHBP-
covered persons who obtain services
from a debarred or suspended provider
in good faith and without knowledge
that the provider has been sanctioned.
It does not authorize debarred or sus-
pended providers to submit claims for
payment to FEHBP carriers.

(b) Notice sent by carrier. When paying
a claim under the authority of para-
graph (a) of this section, an FEHBP
carrier must send a written notice to
the covered individual, stating:

(1) That the provider is debarred or
suspended and is prohibited from re-
ceiving payment of FEHBP funds for
items or services furnished after the ef-
fective date of the debarment or sus-
pension;

(2) That claims may not be paid for
items or services furnished by the
debarred or suspended provider after
the covered individual is informed of
the debarment or suspension;

(3) That the current claim is being
paid as a legally-authorized exception
to the effect of the debarment or sus-
pension in order to protect covered in-
dividuals who obtain items or services
without knowledge of their provider’s
debarment or suspension;

(4) That FEHBP carriers are required
to deny payment of any claim for items
or services rendered by a debarred or
suspended provider 15 days or longer
after the date of the notice described in
paragraph (b) of this section, unless the
covered individual had no knowledge of
the provider’s debarment or suspension
when the items or services were ren-
dered;

(5) The minimum period remaining in
the provider’s debarment or suspen-
sion; and

(6) That FEHBP funds cannot other-
wise be paid to the provider until OPM
terminates the debarment or suspen-
sion.

[69 FR 9920, Mar. 3, 2004]
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§890.1050 Exception to a provider’s
debarment for an individual en-
rollee.

(a) Request by a covered individual.
Any individual enrolled in FEHBP may
submit a request through their FEHBP
carrier for continued payment of items
or services furnished by a debarred pro-
vider to any person covered under the
enrollment. Requests shall not be ac-
cepted for continued payments to sus-
pended providers.

(b) OPM action on the request. OPM
shall consider the recommendation of
the FEHBP carrier before acting on the
request. To be approved, the request
shall demonstrate that:

(1) Interrupting an existing, ongoing
course of treatment by the provider
would have a detrimental effect on the
covered individual’s health or safety;
or

(2) The covered individual does not
have access to an alternative source of
the same or equivalent health care
items or services within a reasonably
accessible service area.

(c) Scope of the exception. An approved
exception applies only to the covered
individual(s) who requested it, or on
whose behalf it was requested. The gov-
ernmentwide effect of the provider’s
debarment under section 2455 of the
Federal Acquisition Streamlining Act
(Pub. L. 103-355) is not altered by an ex-
ception.

(d) Provider requests not allowed. OPM
shall not consider an exception request
submitted by a provider on behalf of a
covered individual.

(e) Debarring official’s decision is final.
The debarring official’s decision on an
exception request is not subject to fur-
ther administrative review or reconsid-
eration.

REINSTATEMENT

§890.1051 Applying for reinstatement
when period of debarment expires.

(a) Application required. Reinstate-
ment is not automatic when the min-
imum period of a provider’s debarment
expires. The provider shall apply in
writing to OPM, supplying specific in-
formation about the reinstatement cri-
teria outlined in paragraph (c) of this
section.

§890.1052

(b) Reinstatement date. A debarred
provider may submit a reinstatement
application not earlier than 60 days be-
fore the nominal expiration date of the
debarment. However, in no case shall
OPM reinstate a provider before the
minimum period of debarment expires.

(c) Reinstatement criteria. To be ap-
proved, the provider’s reinstatement
application shall clearly demonstrate
that:

(1) There are reasonable assurances
that the actions resulting in the pro-
vider’s debarment have not recurred
and will not recur;

(2) There is no basis under this sub-
part for continuing the provider’s de-
barment; and

(3) There is no pending criminal,
civil, or administrative action that
would subject the provider to debar-
ment by OPM.

(d) Written notice of OPM action. OPM
shall inform the provider in writing of
its decision regarding the reinstate-
ment application.

(e) Limitation on reapplication. If OPM
denies a provider’s reinstatement ap-
plication, the provider is not eligible to
reapply for 1 year after the date of the
denial.

§890.1052 Reinstatements without ap-
plication.

OPM shall reinstate a provider with-
out a reinstatement application if:

(a) Conviction reversed. The conviction
on which the provider’s debarment was
based is reversed or vacated by a final
decision of the highest appeals court
with jurisdiction over the case; and the
prosecutorial authority with jurisdic-
tion over the case has declined to retry
it, or the deadline for retrial has ex-
pired without action by the prosecutor.

(b) Sanction terminated. A sanction
imposed by another Federal agency, on
which the debarment was based, is ter-
minated by that agency.

(c) Court order. A Federal court or-
ders OPM to stay, rescind, or termi-
nate a provider’s debarment.

(d) Written notice. When reinstating a
provider without an application, OPM
shall send the provider written notice
of the basis and effective date of his re-
instatement.
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§890.1053 Table of procedures and effective dates for reinstatements.
The procedures and effective dates for reinstatements under this subpart are:

Basis for debarment

Application required? Effective date

Period of debarment expires
Conviction reversed on final appeal/no retrial possible
Other agency sanction ends

Court orders reinstatement

After debarment expires.
Retroactive (start of debarment).
Ending date of sanction.
Retroactive (start of debarment).

§890.1054 Agencies and entities to be
notified of reinstatements.

OPM shall inform the FEHBP car-
riers, Government agencies and other
organizations that were originally no-
tified of a provider’s debarment when a
provider is reinstated under §890.1051 or
§890.1052.

§890.1055 Contesting a denial of rein-
statement.

(a) Obtaining reconsideration of the ini-
tial decision. A provider may contest
OPM’s decision to deny a reinstate-
ment application by submitting docu-
ments and written arguments to the
debarring official within 30 days of re-
ceiving the notice described in
§890.1051(d). In addition, the provider
may request to appear in person to
present oral arguments to the debar-
ring official. The provider may be ac-
companied by counsel when making a
personal appearance.

(b) Debarring official’s final decision on
reinstatement. The debarring official
shall issue a final written decision,
based on the entire administrative
record, within 30 days after the record
closes to receipt of information. The
debarring official may extend the deci-
sion period for good cause.

(c) Finality of debarring official’s deci-
sion. The debarring official’s final deci-
sion regarding a provider’s reinstate-
ment is not subject to further adminis-
trative review or reconsideration.

CIVIL MONETARY PENALTIES AND
FINANCIAL ASSESSMENTS

SOURCE: 69 FR 9921, Mar. 3, 2004, unless oth-
erwise noted.

§890.1060 Purpose and scope of civil
monetary penalties and assess-
ments.

(a) Civil monetary penalty. A civil
monetary penalty is an amount that

OPM may impose on a health care pro-
vider who commits one of the viola-
tions listed in §890.1061. Penalties are
intended to protect the integrity of
FEHBP by deterring repeat violations
by the same provider and by reducing
the likelihood of future violations by
other providers.

(b) Assessment. An assessment is an
amount that OPM may impose on a
provider, calculated by reference to the
claims involved in the underlying vio-
lations. Assessments are intended to
recognize monetary losses, costs, and
damages sustained by OPM as the re-
sult of a provider’s violations.

(¢) Definitions. In §§890.1060 through
890.1072:

Penalty means civil monetary pen-
alty; and

Penalties and assessments may connote
the singular or plural forms of either of
those terms, and may represent either
the conjunctive or disjunctive sense.

(d) Relationship to debarment and Sus-
pension. In addition to imposing pen-
alties and assessments, OPM may con-
currently debar or suspend a provider
from participating in the FEHBP on
the basis of the same violations.

(e) Relationship to other penalties pro-
vided by law. The penalties, assess-
ments, debarment, and suspension im-
posed by OPM are in addition to any
other penalties that may be prescribed
by law or regulation administered by
an agency of the Federal Government
or any State.

§890.1061 Bases for penalties and as-
sessments.

(a) Improper claims. OPM may impose
penalties and assessments on a pro-
vider if a claim presented by that pro-
vider for payment from FEHBP funds
meets the criteria set forth in 5 U.S.C.
8902a(d)(1).
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(b) False or misleading statements.
OPM may impose penalties and assess-
ments on a provider who makes a false
statement or misrepresentation as set
forth in 5 U.S.C. 8902a(d)(2).

(c) Failing to provide claims-related in-
formation. OPM may impose penalties
and assessments on a provider who
knowingly fails to provide claims-re-
lated information as otherwise re-
quired by law.

§890.1062 Deciding whether to impose
penalties and assessments.

(a) Authority of debarring official. The
debarring official has discretionary au-
thority to impose penalties and assess-
ments in accordance with 5 U.S.C. 8902a
and this subpart.

(b) Factors to be considered. In decid-
ing whether to impose penalties and as-
sessments against a provider that has
committed one of the violations identi-
fied in §890.1061, OPM must consider:

(1) The number and frequency of the
provider’s violations;

(2) The period of time over which the
violations were committed;

(3) The provider’s culpability for the
specific conduct underlying the viola-
tions;

(4) The nature of any claims involved
in the violations and the circumstances
under which the claims were presented
to FEHBP carriers;

(5) The provider’s history of prior of-
fenses or improper conduct, including
any actions that could have con-
stituted a basis for a suspension, debar-
ment, penalty, or assessment by any
Federal or State agency, whether or
not any sanction was actually imposed;

(6) The monetary amount of any
damages, losses, and costs, as described
in §890.1064(c), attributable to the pro-
vider’s violations; and

(7) Such other factors as justice may
require.

(c) Additional factors when penalty or
assessment is based on provisions of
$890.1061(b) or (c). In the case of viola-
tions involving false or misleading
statements or the failure to provide
claims-related information, OPM must
also consider:

(1) The nature and circumstances of
the provider’s failure to properly re-
port information; and

§890.1064

(2) The materiality and significance
of the false statements or misrepresen-
tations the provider made or caused to
be made, or the information that the
provider knowingly did not report.

§890.1063 Maximum amounts of pen-
alties and assessments.

OPM may impose penalties and as-
sessments in amounts not to exceed
those set forth in U.S.C. 8902a(d).

§890.1064 Determining the amounts of
penalties and assessments to be im-
posed on a provider.

(a) Authority of debarring official. The
debarring official has discretionary au-
thority to set the amounts of penalties
and assessments in accordance with
law and this subpart.

(b) Factors considered in determining
amounts of penalties and assessments. In
determining the amounts of penalties
and assessments to impose on a pro-
vider, the debarring official must con-
sider:

(1) The Government’s interests in
being fully compensated for all dam-
ages, losses, and costs associated with
the provider’s violations, including:

(i) Amounts wrongfully paid from
FEHBP funds as the result of the pro-
vider’s violations and interest on those
amounts, at rates determined by the
Department of the Treasury;

(ii) All costs incurred by OPM in in-
vestigating a provider’s sanctionable
misconduct; and

(iii) All costs incurred in OPM’s ad-
ministrative review of the case, includ-
ing every phase of the administrative
sanctions processes described by this
subpart;

(2) The Government’s interests in de-
terring future misconduct by health
care providers;

(3) The provider’s personal financial
situation, or, in the case of an entity,
the entity’s financial situation;

(4) All of the factors set forth in
§890.1062(b) and (c); and

(5) The presence of aggravating or
less serious circumstances, as de-
scribed in paragraphs (c)(1) through
(c)(7) of this section.

(c) Aggravated and less serious cir-
cumstances. The presence of aggra-
vating circumstances may cause OPM
to impose penalties and assessments at
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a higher level within the authorized
range, while less serious violations
may warrant sanctions of relatively
lower amounts. Paragraphs (c)(1)
through (c)(7) of this section provide
examples of aggravated and less serious
violations. These examples are illus-
trative only, and are not intended to
represent an exhaustive list of all pos-
sible types of violations.

(1) The existence of many separate
violations, or of violations committed
over an extended period of time, con-
stitutes an aggravating circumstance.
OPM may consider conduct involving a
small number of violations, committed
either infrequently or within a brief pe-
riod of time, to be less serious.

(2) Violations for which a provider
had direct knowledge of the material
facts (for example, submitting claims
that the provider knew to contain
false, inaccurate, or misleading infor-
mation), or for which the provider did

not cooperate with OPM’s or an
FEHBP carrier’s investigations, con-
stitute aggravating circumstances.

OPM may consider violations where
the provider did not have direct knowl-
edge of the material facts, or in which
the provider cooperated with post-vio-
lation investigative efforts, to be less
serious.

(3) Violations resulting in substantial
damages, losses, and costs to OPM, the
FEHBP, or FEHBP-covered persons
constitute aggravating circumstances.
Violations producing a small or neg-
ligible overall financial impact may be
considered to be less serious.

(4) A pattern of conduct reflecting
numerous improper claims, high-dollar
false claims, or improper claims in-
volving several types of items or serv-
ices constitutes aggravating cir-
cumstances. OPM may consider a small
number of improper claims for rel-
atively low dollar amounts to be less
serious.

(5) Every violation involving any
harm, or the risk of harm, to the
health and safety of an FEHBP en-
rollee, must be considered an aggra-
vating circumstance.

(6) Any prior violation described in
§890.1062(b)(b) constitutes an aggra-
vating circumstance. OPM may con-
sider repeated or multiple prior viola-
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tions to represent an especially serious
form of aggravating circumstances.

(7) OPM may consider other cir-
cumstances or actions to be aggra-
vating or less serious within the con-
text of an individual case, as the inter-
ests of justice require.

§890.1065 Deciding whether to sus-
pend or debar a provider in a case
that also involves penalties and as-
sessments.

In a case where both penalties and
assessments and debarment are pro-
posed concurrently, OPM must decide
the proposed debarment under the
same criteria and procedures as if it
had been proposed separately from pen-
alties and assessments.

§890.1066 Notice of proposed penalties
and assessments.

(a) Written notice. OPM must inform a
provider of proposed penalties and as-
sessments by written notice, sent via
certified mail with return receipt re-
quested, to the provider’s last known
street or post office address. OPM may,
at its discretion, use an express service
that furnishes a verification of delivery
instead of postal mail.

(b) Statutory limitations period. OPM
must send the notice to the provider
within 6 years of the date on which the
claim underlying the proposed pen-
alties and assessments was presented
to an FEHBP carrier. If the proposed
penalties and assessments do not in-
volve a claim presented for payment,
OPM must send the notice within 6
years of the date of the actions on
which the proposed penalties and as-
sessments are based.

(c) Contents of the notice. OPM’s no-
tice must contain, at a minimum:

(1) The statement that OPM proposes
to impose penalties and/or assessments
against the provider;

(2) Identification of the actions, con-
duct, and claims that comprise the
basis for the proposed penalties and as-
sessments;

(3) The amount of the proposed pen-
alties and assessments, and an expla-
nation of how OPM determined those
amounts;

(4) The statutory and regulatory
bases for the proposed penalties and as-
sessments; and
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(5) Instructions for responding to the
notice, including specific explanations
regarding:

(i) The provider’s right to contest the
imposition and/or amounts of penalties
and assessments before they are for-
mally imposed; and

(ii) OPM’s right, if the provider does
not contest the proposed penalties and
assessments within 30 days of the date
he receives the notice, to implement
them immediately without further ad-
ministrative appeal or recourse.

(d) Proposing debarment in the same
notice. OPM may propose a provider’s
debarment in the same notice that also
proposes penalties and assessments. In
this case, the notice must also provide
the elements of information required
to appear in a notice of proposed debar-
ment under §890.1006(b).

(e) Procedures if the notice cannot be
delivered. OPM must apply the provi-
sions of §890.1006(f) if the notice of pro-
posed penalties and assessments cannot
be delivered as originally addressed.

(f) Sending notice by electronic means.
[Reserved]

§890.1067 Provider contests of pro-
posed penalties and assessments.

(a) Contesting proposed sanctions. A
provider may formally contest the pro-
posed penalties and assessments by
sending a written notice to the debar-
ring official within 30 days after receiv-
ing the notice described in §890.1066.
The debarring official must apply the
administrative procedures set forth in
§§890.1069 and 890.1070 to decide the
contest.

(b) Contesting debarments and financial
sanctions concurrently. If OPM proposes
debarment and penalties and assess-
ments in the same notice, the provider
may contest both the debarment and
the financial sanctions in the same
proceeding. If the provider pursues a
combined contest, the requirements set
forth in §§890.1022 through 890.1024, as
well as this section, apply.

(c) Settling or compromising proposed
sanctions. The debarring official may
settle or compromise proposed sanc-
tions at any time before issuing a final
decision under §890.1070.

§890.1069

§890.1068 Effect of not contesting pro-
posed penalties and assessments.

(a) Proposed sanctions may be imple-
mented immediately. In the absence of a
timely response by a provider as re-
quired in the notice described in
§890.1066, the debarring official may
issue a final decision implementing the
proposed financial sanctions imme-
diately, without further procedures.

(b) Debarring official sends notice after
implementing sanctions. Immediately
upon issuing a final decision under
paragraph (a), the debarring official
must send the provider written notice,
via certified return receipt mail or ex-
press delivery service, stating:

(1) The amount of penalties and as-
sessments imposed;

(2) The date on which they were im-
posed; and

(3) The means by which the provider
may pay the penalties and assess-
ments.

(c) No appeal rights. A provider may
not pursue a further administrative or
judicial appeal of the debarring offi-
cial’s final decision implementing any
sanctions if a timely contest was not
filed in response to OPM’s notice under
§890.1066.

§890.1069 Information the debarring
official must consider in deciding a
provider’s contest of proposed pen-
alties and assessments.

(a) Documentary material and written
arguments. As part of a provider’s con-
test, the provider must furnish a writ-
ten statement of reasons why the pro-
posed penalties and assessments should
not be imposed and/or why the
amounts proposed are excessive.

(b) Mandatory disclosures. In addition
to any other information submitted
during the contest, the provider must
inform the debarring official in writing
of:

(1) Any existing, proposed, or prior
exclusion, debarment, penalty, assess-
ment, or other sanction that was im-
posed by a Federal, State, or local gov-
ernment agency, including any admin-
istrative agreement that purports to
affect only a single agency; and

(2) Any current or prior criminal or
civil legal proceeding that was based
on the same facts as the penalties and
assessments proposed by OPM.
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(c) In-person appearance. A provider
may request a personal appearance (in
person, by telephone conference, or
through a representative) to provide
testimony and oral arguments to the
debarring official.

§890.1070 Deciding contests of pro-
posed penalties and assessments.

(a) Debarring official reviews entire ad-
ministrative record. After the provider
submits the information and evidence
authorized or required by §890.1069, the
debarring official shall review the en-
tire official record to determine if the
contest can be decided without addi-
tional administrative proceedings, or if
an evidentiary hearing is required to
resolve disputed material facts.

(b) Previously determined facts. Any
facts relating to the basis for the pro-
posed penalties and assessments that
were determined in prior due process
proceedings are binding on the debar-
ring official in deciding the contest.
“Prior due process proceedings’ are
those set forth in §890.1025(a)(1)
through (4).

(c) Deciding the contest without further
proceedings. To decide the contest with-
out further administrative proceedings,
the debarring official must determine
that:

(1) The preponderance of the evidence
in the administrative record as a whole
demonstrates that the provider com-
mitted a sanctionable violation de-
scribed in §890.1061; and

(2) The evidentiary record contains
no bona fide dispute of any fact mate-
rial to the proposed financial sanction.
A “‘material fact” is a fact essential to
determining whether a provider com-
mitted a sanctionable violation for
which penalties and assessments may
be imposed.

(d) Final decision without further pro-
ceedings. If the debarring official deter-
mines that paragraphs (c¢c)(1) and (c)(2)
of this section both apply, a final deci-
sion may be issued, imposing financial
sanctions in amounts not exceeding
those proposed in the notice to the pro-
vider described in §890.1066.

(e) Insufficient evidence. If the debar-
ring official determines that a prepon-
derance of the evidence does not dem-
onstrate that the provider committed a
sanctionable violation described in
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§890.1061, the notice of proposed sanc-
tions described in §890.1066 must be
withdrawn.

(f) Disputed material facts. If the de-
barring official determines that the ad-
ministrative record contains a bona
fide dispute about any fact material to
the proposed sanction, he must refer
the case for a fact-finding hearing to
resolve the disputed fact or facts. The
provisions of §890.1027(b) and (c),
890.1028, and 890.1029(a) and (b) will gov-
ern such a hearing.

(g) Final decision after fact-finding
hearing. After receiving the report of
the fact-finding hearing, the debarring
official must apply the provisions of
paragraphs (c), (d), and (e) of this sec-
tion to reach a final decision on the
provider’s contest.

§890.1071 Further appeal rights after
final decision to impose penalties
and assessments.

If the debarring official’s final deci-
sion imposes any penalties and assess-
ments, the affected provider may ap-
peal it to the appropriate United
States district court under the provi-
sions of 5 U.S.C. 8902a(h)(2).

§890.1072 Collecting penalties and as-
sessments.

(a) Agreed-upon payment schedule. At
the time OPM imposes penalties and
assessments, or the amounts are set-
tled or compromised, the provider must
be afforded the opportunity to arrange
an agreed-upon payment schedule.

(b) No agreed-upon payment schedule.
In the absence of an agreed-upon pay-
ment schedule, OPM must collect pen-
alties and assessments under its reg-
ular procedures for resolving debts
owed to the Employees Health Benefits
Fund.

(c) Offsets. As part of its debt collec-
tion efforts, OPM may request other
Federal agencies to offset the penalties
and assessments against amounts that
the agencies may owe to the provider,
including Federal income tax refunds.

(d) Civil lawsuit. If necessary to ob-
tain payment of penalties and assess-
ments, the United States may file a
civil lawsuit as set forth in 5 U.S.C.
8902(i).
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(e) Crediting payments. OPM must de-
posit payments of penalties and assess-
ments into the Employees Health Ben-
efits Fund.

Subpart K—Temporary
Continuation of Coverage

SOURCE: 54 FR 52339, Dec. 21, 1989, unless
otherwise noted.

§890.1101 Purpose.

This subpart identifies the individ-
uals who may temporarily continue
coverage after the coverage would oth-
erwise terminate under this part and
sets forth the circumstances of their
enrollment.

§890.1102 Definitions.

In this subpart—

Gross misconduct means a flagrant
and extreme transgression of law or es-
tablished rule of action for which an
employee is separated and concerning
which a judicial or administrative find-
ing of gross misconduct has been made.

Qualifying event means any of the fol-
lowing events that qualify an indi-
vidual for temporary continuation of
coverage under subpart K of this part:

(1) A separation from Government
service.

(2) A divorce or annulment.

(3) A change in circumstances that
causes an individual to become ineli-
gible to be considered a child who is a
covered family member under this
part.

[64 FR 52339, Dec. 21, 1989, as amended at 78
FR 64878, Oct. 30, 2013]

§890.1103 Eligibility.

(a) Except as provided by paragraph
(b) of this section, individuals de-
scribed by this section are eligible to
elect temporary continuation of cov-
erage under this subpart. Eligible indi-
viduals are as follows:

(1) Former employees whose coverage
ends because of a separation from Fed-
eral service under any circumstances
except an involuntary separation for
gross misconduct.

(2) Individuals whose coverage as
children under the self plus one or self
and family enrollment of an employee,
former employee, or annuitant ends be-

§890.1104

cause they cease meeting the require-
ments for being considered covered
family members. For the purpose of
this section, children who are enrolled
under this part as survivors of deceased
employees or annuitants are considered
to be children under a self plus one or
self and family enrollment of an em-
ployee or annuitant at the time of the
qualifying event.

(3) Former spouses of employees, of
former employees having continued
self plus one or self and family cov-
erage under this subpart, or of annu-
itants, if the former spouse would be
eligible for continued coverage under
subpart H of this part except for failure
to meet the requirement of
§890.803(a)(1) or (3) or the documenta-
tion requirements of §890.806(a), includ-
ing former spouses who lose eligibility
under subpart H within 36 months after
termination of the marriage because
they ceased meeting the requirement
of §890.803(a)(1) or (3).

(b) An individual who is otherwise el-
igible for benefits under this part (ex-
cluding the temporary extension of
coverage and conversion privilege set
forth in subpart D of this part) is not
entitled to continued coverage under
this subpart.

[64 FR 52339, Dec. 21, 1989, as amended at 78
FR 64878, Oct. 30, 2013; 80 FR 55737, Sept. 17,
2015]

§890.1104 Notification by agency.

(a) In the case of a former employee
who is eligible to elect temporary con-
tinuation of coverage under
§890.1103(a)(1), the employing office
must notify the former employee con-
cerning his or her rights under this
subpart no later than 30 days after the
end of the temporary extension of cov-
erage provided under §890.401.

(b)(1) In the case of a child who is eli-
gible to elect temporary continuation
of coverage under §890.1103(a)(2), the
enrollee may, within 60 days after the
qualifying event, provide written no-
tice to the employing office of the
child’s change in status and requesting
information about temporary continu-
ation of coverage. The written notice
must include the child’s name and ad-
dress and the date of the terminating
event.
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(2) If the notice described in para-
graph (b)(1) of this section is received
by the employing office within 60 days
after the date on which the child
ceased meeting the requirements for
being considered a covered family
member, the employing office must no-
tify the child of his or her rights under
this subpart within 14 days after re-
ceiving the notice.

(3) This paragraph does not preclude
the employing office from notifying
the child of his or her rights based on
oral or written notification by the
child, another family member, or any
other source that the child no longer
meets the requirements for being con-
sidered a covered family member.

(c)(1) In the case of a former spouse
who is eligible to elect temporary con-
tinuation of coverage under
§890.1103(a)(3), the employee or the
former spouse may, within 60 days
after the termination of the marriage
or the loss of coverage under subpart H
of this part, notify the employing of-
fice of the terminating event and re-
quest information about temporary
continuation of coverage. The notice
must include the name and address of
the former spouse and the date of the
terminating event.

(2) The employing office must notify
the former spouse of his or her rights
under this subpart within 14 days after
receiving the notice described in para-
graph (c¢)(1) of this section.

(d) If the employing office cannot
give the notice required by this section
to the employee, child, or former
spouse directly, it must send the notice
by first class mail. A notice that is
mailed is deemed to be received 5 days
after the date of the notice.

[64 FR 52339, Dec. 21, 1989, as amended at 57
FR 21192, May 19, 1992; 78 FR 64878, Oct. 30,
2013]

§890.1105 Initial election of temporary
continuation of coverage; applica-
tion time limitations and effective
dates.

(a) The election of temporary con-
tinuation of coverage may be in the
form of a Standard Form 2809, letter,
or written statement to the employing
office.

(b) Former employees. A former em-
ployee’s election under this subpart
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must be submitted to the employing of-
fice within 60 days after the later of—

(1) The date of separation; or

(2) The date the former employee re-
ceived the notice from the employing
office.

(c) Children. A child’s election under
this subpart must be submitted to the
employing office within 60 days after
the later of—

(1) The date of the qualifying event;
or

(2) If the employee notified the em-
ploying office within the 60-day time
period specified under §890.1104(b)(1) of
this part, the date the child received
the notice from the employing office. If
the employee did not notify the em-
ploying office within the specified time
period, the child’s opportunity to elect
continued coverage ends 60 days after
the qualifying event.

(d) Former spouses. (1) A former
spouse’s election must be received by
the employing office within 60 days
after the later of—

(i) The date of the qualifying event;
or

(ii) The date coverage under subpart
H of this part was lost because of re-
marriage or loss of qualifying court
order, if the loss of coverage under sub-
part H occurred before the expiration
of the 36-month period specified in
§890.1107(c); or

(iii) If the employee, annuitant, or
former spouse notified the employing
office of the termination of the mar-
riage within the time period specified
in §890.1104(c)(1), the date the former
spouse received the notice from the
employing office described in
§890.1104(c)(2). If the employee, annu-
itant, or former spouse did not notify
the employing office within the speci-
fied time period, the former spouse’s
opportunity to elect continued cov-
erage ends 60 days after the qualifying
event.

(2) The effective date of former
spouse coverage is the later of—

(i) The date determined under para-
graph (g) of this section; or

(ii) The date of the divorce or annul-
ment.

(e) If an individual who is eligible for
temporary continuation of coverage
under this section is unable to file an
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election on his or her own behalf be-
cause of a mental or physical dis-
ability, an election may be filed by a
court-appointed guardian.

(f) Belated elections. Except as pro-
vided in paragraphs (c¢)(2) and (d)(1)(iii)
of this section, when an employing of-
fice determines that an eligible indi-
vidual was unable, for cause beyond his
or her control, to elect temporary con-
tinuation of coverage within the time
limits prescribed by this section, that
office must accept the election within
60 days after it advises the individual
of that determination.

(g) Effective date of coverage. Except
as provided in paragraph (d)(2)(ii) of
this section, the effective date of tem-
porary continuation of coverage is the
day after other coverage under this
part expires, including the 31-day tem-
porary extension of coverage under
§890.401. If an individual elects tem-
porary continuation of coverage after
the 31-day temporary extension of cov-
erage expires, but before the expiration
of the applicable election period speci-
fied in this section, coverage is re-
stored retroactively, with appropriate
contributions and claims, to the same
extent and effect as though no break in
coverage occurred.

[64 FR 52339, Dec. 21, 1989, as amended at 62
FR 38442, July 18, 1997]

§890.1106 Coverage.

(a) Type of enrollment. An individual
who enrolls under this subpart may
elect coverage for self only, self plus
one, or self and family.

(1) For an enrollee who is eligible for
continued coverage under §890.1103(a)
(1) or (2), a covered family member is
an individual whose relationship to the
enrollee meets the requirements of 5
U.S.C. 8901(5) and who meets any appli-
cable requirements of 5 CFR 890.302 of
this part.

(2) For a former spouse who is eligi-
ble for continued coverage under
§890.1103(3) of this part, a covered fam-
ily member is an individual who meets
the requirements of §890.804 of this
part.

(b) Plans and options. An individual
who elects to continue coverage under
this subpart may enroll in a plan or op-
tion different from the plan or option

§890.1107

covering the individual at the time of
the qualifying event.

[64 FR 52339, Dec. 21, 1989, as amended at 80
FR 55737, Sept. 17, 2015]

§890.1107 Length of temporary con-
tinuation of coverage.

(a) In the case of a former employee
who is eligible for continued coverage
under §890.1103(a)(1), the temporary
continuation of coverage ends on the
date that is 18 months after the date of
separation, unless it is terminated ear-
lier under the provisions of §890.1110.

(b)(1) Except as provided in para-
graph (b)(2) of this section, in the case
of individuals who are eligible for con-
tinued coverage under §890.1103(a)(2),
the temporary continuation of cov-
erage ends on the date that is 36
months after the date the individual
first ceases to meet the requirements
for being considered a child who is a
covered family member, unless it is
terminated earlier under the provisions
of §890.1110.

(2) The temporary continuation of
coverage ends on the date that is 36
months after the date of the separation
from service on which the former em-
ployee’s continuation of coverage is
based, unless it is terminated earlier
under the provisions of §890.1110, in the
case of individuals who—

(i) Are eligible for continued cov-
erage under §890.1103(a)(2); and

(ii) As of the day before ceasing to
meet the requirements for being con-
sidered children who are covered fam-
ily members, were covered family
members of a former employee receiv-
ing continued coverage under this sub-
part; and

(iii) Cease meeting the requirements
for being considered children who are
covered family members before the end
of the 18-month period specified in
paragraph (a) of this section.

(c)(1) Except as provided in paragraph
(c)(2) of this section, in the case of
former spouses who are eligible for
continued coverage under
§890.1103(a)(3), the temporary continu-
ation of coverage ends on the date that
is 36 months after the former spouse
ceased meeting the requirements for
coverage as a family member, unless it
is terminated earlier under the provi-
sions of §890.1110.
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(2) The temporary continuation of
coverage ends on the date that is 36
months after the date of the separation
from service on which the former em-
ployee’s continuation of coverage is
based, unless it is terminated earlier
under the provisions of §890.1110, in the
case of a former spouse—

(i) Who is eligible for continued cov-
erage under §890.1103(a)(3); and

(ii) Whose marriage to the former
employee terminates after the former
employee’s separation but before the
expiration of the 18-month period spec-
ified in paragraph (a) of this section.

[64 FR 52339, Dec. 21, 1989, as amended at 78
FR 64878, Oct. 30, 2013]

§890.1108 Opportunities to change en-
rollment; effective dates.

(a) Effective date—generally. Except as
otherwise provided, a change of enroll-
ment takes effect on the first day of
the first pay period that begins after
the date the employing office receives
an appropriate request to change the
enrollment.

(b) Belated change of enrollment. When
an employing office determines that an
enrollee was unable, for cause beyond
his or her control, to change the enroll-
ment within the time limits prescribed
by this section, the enrollee may do so
within 60 days after the employing of-
fice advises the enrollee of its deter-
mination.

(c) Change of enrollment by proxy. Sub-
ject to the discretion of the employing
office, an enrollee’s representative,
having written authorization to do so,
may change the enrollment for the en-
rollee.

(d) Decreasing enrollment type. (1) An
enrollee may decrease enrollment type
at any time.

(2) A decrease in enrollment type
takes effect on the first day of the first
pay period that begins after the date
the employing office receives an appro-
priate request to change the enroll-
ment, except that at the request of the
enrollee and upon a showing satisfac-
tory to the employing office that there
was no family member eligible for cov-
erage under the self plus one or self and
family enrollment, or only one family
member eligible for coverage under the
self and family enrollment, as appro-
priate, the employing office may make
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the change effective on the first day of
the pay period following the one in
which there was, in the case of a self
plus one enrollment, no family member
or, in the case of a self and family en-
rollment, only one or no family mem-
ber.

(e) Open season. (1) During an open
season as provided by §890.301(f), an en-
rollee (except for a former spouse who
is eligible for continued coverage under
§890.1103(a)(3)) may decrease or in-
crease enrollment type, change from
one plan or option to another, or make
any combination of these changes. A
former spouse who is eligible for con-
tinued coverage under §890.1103(a)(3)
may change from one plan or option to
another, but may not increase enroll-
ment type unless the individual to be
covered under the self plus one or self
and family enrollment qualifies as a
family member under §890.1106(a)(2).

(2) An open season change of enroll-
ment takes effect on the first day of
the first pay period that begins in Jan-
uary of the next following year.

(3) When a belated open season
change of enrollment is accepted by
the employing office under paragraph
(b) of this section, it takes effect as re-
quired by paragraph (e)(2) of this sec-
tion.

(f) Change in family status. (1) Except
for a former spouse, an enrollee may
decrease or increase enrollment type,
change from one plan or option to an-
other, or make any combination of
these changes when the enrollee’s fam-
ily status changes, including a change
in marital status or any other change
in family status. The enrollee must
change the enrollment within the pe-
riod beginning 31 days before the date
of the change in family status, and
ending 60 days after the date of the
change in family status.

(2) A former spouse who is covered
under this section may increase enroll-
ment type, change from one plan or op-
tion to another, or make any combina-
tion of these changes within the period
beginning 31 days before and ending 60
days after the birth or acquisition of a
child who qualifies as a covered family
member under §890.1106(a)(2).

(3) A change of enrollment made in
conjunction with the birth of a child,
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or the addition of a child as a new fam-
ily member in some other manner,
takes effect on the first day of the pay
period in which the child is born or be-
comes an eligible family member.

(g) Reenrollment of individuals who lose
other coverage under this part. An indi-
vidual whose continued coverage under
this section terminates because of the
provisions of §890.1110(a)(3) (termi-
nation due to other coverage under an-
other provision of this part) may re-
enroll if the coverage that terminated
the enrollment under this part ends,
but not later than the expiration of the
period described in §890.1107. Coverage
does not extend beyond the expiration
of the period described in §890.1107. The
effective date of the reenrollment is
the day following the termination of
the coverage described in
§890.1110(a.)(3).

(h) Loss of coverage under this part or
under another group insurance plan. An
enrollee may decrease or increase en-
rollment type, change from one plan or
option to another, or make any com-
bination of these changes when the en-
rollee loses coverage under this part or
a qualified family member of the en-
rollee loses coverage under this part or
under another group health benefits
plan. Except as otherwise provided, an
enrollee must change the enrollment
within the period beginning 31 days be-
fore the date of loss of coverage and
ending 60 days after the date of loss of
coverage. Liosses of coverage include,
but are not limited to—

(1) Loss of coverage under another
FEHB enrollment due to the termi-
nation, cancellation, or change to self
plus one or to self only, of the covering
enrollment.

(2) Loss of coverage under another
federally-sponsored health benefits
program.

(3) Loss of coverage due to the termi-
nation of membership in an employee
organization sponsoring or under-
writing an FEHB plan.

(4) Loss of coverage due to the dis-
continuance of an FEHB plan, in whole
or in part. For an enrollee who loses
coverage under this paragraph (h)(4)—

(i) If the discontinuance is at the end
of a contract year, the enrollee must
change the enrollment during the open
season, unless OPM establishes a dif-
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ferent time. If the discontinuance is at
a time other than the end of the con-
tract year, OPM must establish a time
and effective date for the enrollee to
change the enrollment.

(ii) If the whole plan is discontinued,
an enrollee who does not change the
enrollment within the time set will be
enrolled in the lowest-cost nationwide
plan option, as defined in §890.301(n);

(iii) If one or more options of a plan
are discontinued, an enrollee who does
not change the enrollment will en-
rolled in the remaining option of the
plan, or in the case of a plan with two
or more options remaining, the lowest-
cost remaining option that is not a
High Deductible Health Plan (HDHP);

(iv) If the discontinuance of the plan,
whether permanent or temporary, is
due to a disaster, the enrollee must
change the enrollment within 60 days
of the disaster, as announced by OPM.
If the enrollee does not change the en-
rollment within the time frame an-
nounced by OPM, the enrollee will be
enrolled in the lowest-cost nationwide
plan option, as defined in §890.301(n).
The effective date of enrollment
changes under this provision will be set
by OPM when it makes the announce-
ment allowing such changes;

(v) An enrollee who is unable, for
causes beyond his or her control, to
make an enrollment change within the
60 days following a disaster and is, as a
result, enrolled in the lowest-cost na-
tionwide plan as defined in §890.301(n),
may request a belated enrollment into
the plan of his or her choice subject to
the requirements of paragraph (c) of
this section.

(5) Loss of coverage under the Med-
icaid program or similar State-spon-
sored program of medical assistance
for the needy.

(6) Lioss of coverage under a non-Fed-
eral health plan.

(1) Move from comprehensive medical
plan’s area. An enrollee in a com-
prehensive medical plan who moves or
becomes employed outside the geo-
graphic area from which the plan ac-
cepts enrollments, or, if already out-
side this area, moves or becomes em-
ployed further from this area, may
change the enrollment upon notifying
the employing office of the move or
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change of place of employment. Simi-
larly, an enrollee whose covered family
member moves outside the geographic
area from which the plan accepts en-
rollments, or if already outside this
area, moves further from this area,
may change the enrollment upon noti-
fying the employing office of the fam-
ily member’s move. The change of en-
rollment takes effect on the first day
of the pay period that begins after the
employing office receives an appro-
priate request.

(j) On becoming eligible for Medicare.
An enrollee may change the enrollment
from one plan or option to another at
any time beginning on the 30th day be-
fore becoming eligible for coverage
under title XVIII of the Social Security
Act (Medicare). A change of enrollment
based on becoming eligible for Medi-
care may be made only once.

[62 FR 38442, July 18, 1997, as amended at 72
FR 1912, Jan. 17, 2007; 80 FR 55737, Sept. 17,
2015; 80 FR 65883, Oct. 28, 2015]

§890.1109 Premium payments.

(a) Except as provided in paragraph
(b) of this section, the enrollee must
pay the full enrollment charge as de-
termined under §890.503(a), including
both the Government contributions
and employee withholdings, plus the
administrative charge described under
§890.1113, for every pay period during
which the enrollment continues, exclu-
sive of the 31-day temporary extension
of coverage for conversion provided
under §890.401 of this part.

(b) If the enrollee is not covered
under this subpart for the full pay pe-
riod, he or she pays the premium
charge for only the days actually cov-
ered. The daily premium rate is an
amount equal to the monthly rate (in-
cluding the administrative charge)
multiplied by 12 and divided by 365.

(c) The enrollee must make the pay-
ment after the pay period during which
he or she is covered in accordance with
a schedule established by the employ-
ing office. If the employing office does
not receive the payment by the date
due, the employing office must notify
the enrollee in writing that continu-
ation of coverage depends upon pay-
ment being made within 15 days (45
days for enrollees residing overseas)
after receipt of the notice. If no subse-
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quent payments are made, the employ-
ing office terminates the enrollment 60
days (90 days for enrollees residing
overseas) after the date of the notice.
An enrollee whose coverage terminates
because of nonpayment may not re-
enroll or reinstate coverage except as
provided under paragraph (d) of this
section.

(d)(1) If the enrollee was prevented by
circumstances beyond his or her con-
trol from making payment within the
timeframe specified in paragraph (c) of
this section, he or she may request re-
instatement of coverage by writing to
the employing office. The request must
be filed within 30 calendar days from
the date of termination and must be
accompanied by verification that the
enrollee was prevented by cir-
cumstances beyond his or her control
from paying within the time limit.

(2) The employing office determines
whether the individual is eligible for
reinstatement of coverage. If the deter-
mination is affirmative, coverage is re-
instated retroactively to the date of
termination. If the determination is
negative, the individual may request a
review of the decision from the em-
ploying agency as provided under
§890.104.

[64 FR 52339, Dec. 21, 1989, as amended at 59
FR 67607, Dec. 30, 1994; 61 FR 37810, July 22,
1996]

§890.1110 Termination of enrollment
or coverage.

(a) General. An enrollment under this
subpart terminates at midnight of the
earlier of the following dates:

(1) The date the temporary continu-
ation of coverage expires as set forth in
§890.1107, subject to the temporary ex-
tension of coverage for conversion.

(2) The last day of the pay period in
which the enrollee dies.

(3) The day before the effective date
of coverage under another provision of
this part.

(4) The date provided under para-
graphs (b) or (c¢) of this section.

(b) Failure to pay premiums. Termi-
nation of enrollment for failure to pay
premiums within the timeframe estab-
lished under §890.1109 of this part is
retroactive to the end of the last pay
period for which payment was timely
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received. The enrollee and covered fam-
ily members, if any, are not entitled to
the temporary extension of coverage
for conversion or to convert to an indi-
vidual contract for health benefits.

(¢c) Cancellation. An enrollee may can-
cel his or her enrollment as provided
under §890.304(d) of this part.

(d) Family member coverage. The cov-
erage of a family member terminates
under the conditions set forth in
§890.304(c). Covered family members of
former employees and former spouses
are entitled to temporary continuation
of coverage only as set forth under
§890.1103.

§890.1111 Employing office
sibilities.

respon-

(a) Providing information to employees.
Employing offices are responsible for
providing employees who are eligible
to enroll under this part with lit-
erature developed by OPM that sets
forth their rights under this subpart.
This literature must be distributed to
employees prior to each open season
occurring under §890.301.

(b) Administration of the enrollment
process. The employing office must es-
tablish procedures for notifying the
former employee, child, or former
spouse about his or her eligibility to
enroll, including what documents are
needed to determine eligibility, and for
accepting enrollment registrations.

(c) Collecting premiums. (1) Collection
of the contributions is the responsi-
bility of the employing office of the
employee or annuitant at the time of
the qualifying event.

(2) The employing office must submit
all premium payments collected from
enrollees along with its regular health
benefits payments to OPM in accord-
ance with procedures established by
that Office.

(d) Health benefits file. The employing
office must maintain a health benefits
file for the enrollee as a file separate
from the personnel records of the em-
ployee or former employee. This file
may be destroyed 2 years after the end
of the calendar year during which the
18- or 36-month period described in
§890.1107 (a) or (b)(1) expires.

[64 FR 52339, Dec. 21, 1989, as amended at 55
FR 22891, June 5, 1990]

§890.1113

§890.1112 Denial of continuation of
coverage due to involuntary separa-
tion for gross misconduct.

(a) Notice of denial. (1) When an em-
ploying office determines that the of-
fense for which an employee is being
removed constitutes gross misconduct
for the purpose of this subpart, the em-
ploying office must notify the em-
ployee in writing of its intention to
deny temporary continuation of cov-
erage. The notice must set forth the
reason for the denial and give the em-
ployee a reasonable amount of time to
respond. The notice must be made no
later than the date of separation.

(2) If the employee is being removed
under the authority of part 752 of this
chapter (or other law, Executive Order,
or regulation that prescribes proce-
dures for removing employees because
of misconduct), the notification re-
quirement of paragraph (a)(1) of this
section may be combined with the noti-
fication requirement of such authority.

(b) Employee’s response. (1) The em-
ployee must be allowed a reasonable
time for response, but not less than 7
days. The employee may respond orally
or in writing and is entitled to be rep-
resented by an attorney or other rep-
resentative.

(2) The agency must designate an of-
ficial to hear the employee’s oral an-
swer who has the authority either to
make or recommend a final decision on
the denial. The right to answer orally
does not include the right to a formal
hearing with examination of witnesses.

(c) Final decision. If the employee re-
sponds to the notice of denial, the em-
ploying office must issue a final deci-
sion in writing that fully sets forth its
findings and conclusions. The agency’s
decision is not subject to reconsider-
ation by OPM.

(d) Resignation in lieu of involuntary
separation. If an employee resigns after
receiving the employing office’s notifi-
cation of intent to separate the em-
ployee involuntarily but before the
scheduled separation date, his or her
separation is considered involuntary
for the purpose of this subpart.

§890.1113 The administrative charge.

(a) OPM has determined that the ad-
ministrative charge as provided under 5
U.S.C. 8905a(d)(1)(A)(ii) is 2 percent of
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the enrollment charge described in
§890.503(a).

(b) It is OPM’s responsibility to es-
tablish procedures for receiving the ad-
ministrative payment into the Employ-
ees Health Benefits Fund and for mak-
ing this amount available to the em-
ploying office.

[64 FR 52339, Dec. 21, 1989, as amended at 55
FR 22891, June 5, 1990]

Subpart L—Benefits for United
States Hostages in Iraq and
Kuwait and United States Hos-
tages Captured in Lebanon

SOURCE: 55 FR 50537, Dec. 7, 1990, unless
otherwise noted.

§890.1201 Purpose.

This subpart sets forth the cir-
cumstances under which individuals
are covered under this part in accord-
ance with the provisions of section 599C
of Public Law 101-513.

§890.1202 Definitions.

In this subpart—

Covered family members as it applies to
individuals covered under this subpart
has the same meaning as set forth in
§890.101(a). For eligible survivors of in-
dividuals enrolled under this subpart, a
self plus one enrollment covers only
the survivor or former spouse and one
eligible child of both the survivor or
former spouse and hostage. A self and
family enrollment covers only the sur-
vivor or former spouse and any eligible
children of both the survivor or former
spouse and hostage.

Hostage and hostage status have the
meaning set forth in section 599C of
Public Law 101-513.

Pay period for individuals enrolled
under this subpart means the pay pe-
riod established by the U.S. Depart-
ment of State for paying individuals
covered under Public Law 101-513.

Period of eligibility means the period
beginning on the effective date set
forth in §890.1204 of this subpart and
ending 60 months after hostage status
ended for hostages in Lebanon and 12
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months after hostage status ended for
hostages in Iraq and Kuwait.

[656 FR 505637, Dec. 7, 1990, as amended at 57
FR 43132, Sept. 18, 1992; 78 FR 64878, Oct. 30,
2013; 80 FR 55738, Sept. 17, 2015]

§890.1203 Coverage.

(a) An individual is covered under
this subpart when the U.S. Department
of State determines that the individual
is eligible for coverage under section
599C of Public Law 101-513.

(b) An individual who is covered
under this subpart is covered under the
Standard Option of the Service Benefit
Plan. The individual has a self and
family enrollment unless the U.S. De-
partment of State determines that the
individual is married and has no eligi-
ble children, or is unmarried and has
one eligible child, in which case the in-
dividual is covered under a self plus
one enrollment, or unless the U.S. De-
partment of State determines that the
individual is unmarried and has no eli-
gible children, in which case the indi-
vidual has a self only enrollment.

(¢) Individuals covered under this
subpart are deemed ineligible for en-
rollment in any FEHB plan or option
other than the Standard Option of the
Service Benefit Plan.

(d) Eligible surviving family mem-
bers of an individual covered under this
subpart whose hostage status ended be-
cause of death or who dies during the
60 months or 12 months following the
end of hostage status are eligible to
continue enrollment under this part.
The enrollment terminates no later
than 60 months or 12 months after hos-
tage status ended.

(e) An individual covered by this sub-
part is not considered an employee for
the purpose of this part.

(f) Eligibility for coverage under this
subpart shall be subject to the avail-
ability of funds under section 599C(e) of
Public Law 101-513.

[66 FR 50537, Dec. 7, 1990, as amended at 57
FR 43132, Sept. 18, 1992; 78 FR 64878, Oct. 30,
2013; 80 FR 55738, Sept. 17, 2015]

§890.1204 Effective date of coverage.

Unless the U.S. Department of State
determines that a later date is appro-
priate, coverage under §890.1203(b) is ef-
fective on August 2, 1990, for hostages
in Iraq and Kuwait and on the later of
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the date hostage status began or June
1, 1982, for hostages in Lebanon.

[67 FR 43132, Sept. 18, 1992]

§890.1205 Change in type of enroll-
ment.

(a) Individuals covered under this
subpart or eligible survivors enrolled
under this subpart may increase enroll-
ment type if they acquire an eligible
family member. The change may be
made at the written request of the en-
rollee at any time after the family
member is acquired. An increase in en-
rollment type under this paragraph (a)
becomes effective on the 1st day of the
pay period after the pay period during
which the request is received by the
U.S. Department of State, except that
a change based on the birth or addition
of a child as a new family member is
effective on the 1st day of the pay pe-
riod during which the child is born or
otherwise becomes a new family mem-
ber.

(b) Individuals covered under this
subpart or eligible survivors enrolled
under this subpart may decrease en-
rollment type from a self and family
enrollment when the last eligible fam-
ily member (other than the enrollee)
ceases to be a family member or only
one family member remains; and may
decrease enrollment type from a self
plus one enrollment when no family
member remains. The change may be
made at the written request of the en-
rollee at any time after the last family
member is lost and it becomes effective
on the 1st day of the pay period after
the pay period during which the re-
quest is received by the U.S. Depart-
ment of State.

(c) A family member may file a re-
quest to change the type of enrollment
on behalf of a hostage during the pe-
riod of hostage status or on behalf of
an eligible former hostage who cannot
file the election on his or her own be-
half because of a mental or physical
disability.

[656 FR 505637, Dec. 7, 1990, as amended at 80
FR 55738, Sept. 17, 2015]
§890.1206 Cancellation of coverage.

(a) An individual who is covered
under §890.1203(b) may cancel his or her
enrollment at any time by written re-

§890.1208

quest. The cancellation is effective on
the 1st day of the pay period after the
pay period in which it is received by
the U.S. Department of State.

(b) An individual who cancels his or
her coverage under this section cannot
reacquire coverage unless the U.S. De-
partment of State determines that it
would be against equity and good con-
science not to allow the individual to
be enrolled.

(c) A cancellation of coverage must
be made by the enrolled individual and
cannot be made by a representative
acting on the individual’s behalf.

§890.1207 Termination of coverage.

(a) Coverage of an individual under
§890.1203(b) terminates 60 months or 12
months after hostage status ended un-
less the individual cancels the coverage
earlier.

(b) Enrollees and family members are
eligible for temporary extension of cov-
erage for conversion as set forth in sub-
part D of this part unless the covering
enrollment is terminated by cancella-
tion.

[65 FR 50537, Dec. 7, 1990, as amended at 57
FR 43132, Sept. 18, 1992]

§890.1208 Premiums.

(a) Government and employee con-
tributions (premiums) required under
§§890.501 and 890.502 of this part are
paid from the appropriation provided
under section 599C(e) of Public Law
101-513.

(b) If the individual is not covered
under this subpart for the full pay pe-
riod, premiums are paid only for the
days he or she is actually covered. The
daily premium rate is an amount equal
to the monthly premium rate multi-
plied by 12 and divided by 365.

(c) The payments required by this
section may be accepted by OPM from
the State Department appropriation in
advance if necessary to fund the 12-
month period of coverage beginning on
the earlier of:

(1) The day after sanctions or hos-
tilities end; or

(2) The day after the individual’s pe-
riod of hostage status ends.

(d) OPM will place any funds received
under paragraph (c) of this section in
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an account established for this pur-
pose. OPM will make the disburse-
ments specified under 48 CFR subpart
1632.170 from this account when the ap-
propriate pay period occurs.

[66 FR 505637, Dec. 7, 1990, as amended at 57
FR 14325, Apr. 20, 1992]

§890.1209 Responsibilities of the U.S.
Department of State.

(a) The U.S. Department of State
functions as the ‘“‘employing office’’ for
individuals covered under this subpart.

(b) The U.S. Department of State
must determine the eligibility of indi-
viduals who qualify under Public Law
101-513 for coverage under this part.
This determination includes the deter-
mination as to whether the individual
is barred from coverage under chapter
89 of title 5 U.S. Code by reason of
other health insurance coverage as pro-
vided in section 599C of Public Law 101-
513.

(c) The U.S. Department of State
must determine the number of eligible
family members, if any, for the purpose
of coverage under a self only, self plus
one, or self and family enrollment as
set forth in §890.1203(b). If the number
of eligible family members of the indi-
vidual cannot be determined, the U.S.
Department of State must enroll the
individual for self and family coverage.

[66 FR 505637, Dec. 7, 1990, as amended at 80
FR 55738, Sept. 17, 2015]

§890.1210 Reconsideration and appeal
rights.

(a) Under procedures set forth by the
U.S. Department of State, an indi-
vidual may request the U.S. Depart-
ment of State to reconsider an initial
decision it has made denying coverage
or a change in the type of enrollment
under this subpart.

(b) Neither the initial decision nor
the reconsideration decision of the U.S.
Department of State is subject to re-
consideration by OPM.

Subpart M—Department of De-
fense Federal Employees
Health Benefits Program Dem-
onstration Project

SOURCE: 65 FR 35260, June 2, 2000, unless
otherwise noted.
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§890.1301 Purpose.

The purpose of this subpart is to im-
plement section 721 of the National De-
fense Authorization Act for 1999, Public
Law 105-261. This section amended
chapter 55 of title 10, United States
Code, and chapter 89 of title 5, United
States Code, to establish a demonstra-
tion project under which certain Medi-
care and other eligible Department of
Defense (DoD) beneficiaries can enroll
in health benefit plans offered under
the Federal Employees Health Benefits
(FEHB) Program in certain geographic
areas. The legislation was signed into
law on October 17, 1998. The demonstra-
tion project will run for a period of
three years. The legislation requires
the Office of Personnel Management
(OPM) and DoD to jointly produce and
submit two reports to Congress de-
signed to assess the viability of ex-
panding access to the FEHB Program
to certain Medicare and other eligible
DoD beneficiaries permanently. OPM is
authorizing certain differences from
regular FEHB Program practices in
order to ensure the successful imple-
mentation of the demonstration
project. This regulation authorizes
those differences.

§890.1302 Duration.

The demonstration project will run
from January 1, 2000, through Decem-
ber 31, 2002.

§890.1303 Eligibility.

(a) To enroll in the demonstration
project, an individual must live within
one of the demonstration areas and
meet the definition of an eligible bene-
ficiary in 10 U.S.C. 1108(b). An eligible
beneficiary under this subpart is—

(1) A member or former member of
the uniformed services described in
section 1074(b) of title 10, United States
Code, who is entitled to hospital insur-
ance benefits under part A of title
XVIII of the Social Security Act (42
U.S.C. 139c et seq.);

(2) An individual who is an
unremarried former spouse of a mem-
ber or former member described in sec-
tion 1072(2)(F) or section 1072(2)(G) of
title 10, United States Code;

(3) An individual who is—

(i) A dependent of a deceased member
or former member described in section
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1076(b) or 1076(a)(2)(B) of title 10,
United States Code, or of a member
who died while on active duty for a pe-
riod of more than 30 days; and

(ii) A “member of family” as defined
in section 8901(5) of title 5, United
States Code; or

(4) An individual who is—

(i) A dependent of a living member or
former member described in section
1076(b)(1) of title 10, United States
Code, who is entitled to hospital insur-
ance benefits under part A of title
XVIII of the Social Security Act, re-
gardless of the member’s or former
member’s eligibility for such hospital
insurance benefits; and

(ii) A “member of family’’ as defined
in section 8901(5) of title 5, United
States Code.

(b) An eligible beneficiary may enroll
in an FEHB plan under chapter 89 of
title 5, United States Code, for self-
only coverage or for self and family
coverage. A self and family enrollment
will include coverage of a dependent of
the military member or former mem-
ber who meets the definition of a
“member of family” in section 8901(5b)
of title 5, United States Code. A self
and family enrollment will not cover a
person related to the eligible bene-
ficiary that does not qualify as a
“member of family” (as defined in sec-
tion 8901(5) of title 5, United States
Code) of the military member or
former member.

(c) A person eligible for coverage
under this subpart shall not be re-
quired to satisfy any eligibility cri-
teria specified in chapter 89 of title 5,
United States Code, or in other sub-
parts of this part (except as provided in
paragraphs (a)3), (a)(4), and (b) of this
section) as a condition for enrollment
in health benefit plans offered through
the FEHB Program under the dem-
onstration project.

(d) When determining whether an in-
dividual is a ‘““member of family’’ under
section 8901(5) of title 5, United States
Code, for purposes of paragraph (a)(3)
and (a)(4) of this section, a DoD mem-
ber or former member described in sec-
tion 1076(b) or 1076(a)(2)(B) of title 10,
United States Code, shall be deemed to
be an employee under chapter 89 of
title 5, United States Code. The sole
purpose for deeming these members or

§890.1305

former members of the uniformed serv-
ices employees under chapter 89 of title
5, United States Code, is to determine
which of their dependents can enroll as
eligible beneficiaries in the demonstra-
tion project.

(e) A person who is eligible to enroll
in the FEHB Program as an employee
as defined in section 8901(1) of title 5,
United States Code, is not eligible to
enroll in an FEHB plan under the dem-
onstration project.

§890.1304 Enrollment.

(a) Open Season for eligible bene-
ficiaries will be held concurrent with
the Open Season for regular FEHB en-
rollees. Open Seasons will be held in
the years 1999, 2000 and 2001. Eligible
beneficiaries will be able to enroll for
coverage, change enrollment tiers (e.g.,
self-only or self and family), or change
health benefit plans or plan options
during these periods.

(b) Enrolled eligible beneficiaries are
required to pay associate membership
dues if they enroll in open employee or-
ganization sponsored plans that are
participating in the demonstration
project.

(c) DoD will deny enrollment of eligi-
ble beneficiaries when the total num-
ber of eligible beneficiaries and family
members enrolled in the demonstration
project reaches 66,000.

(d) Eligible beneficiaries can enroll
only in health plans offered by health
benefit carriers who are participating
in the demonstration project.

(e) Eligible beneficiaries and family
members enrolled in the demonstration
project are not eligible to obtain serv-
ices from military medical treatment
facilities or to enroll in a health care
plan under the TRICARE Program.

(f) An eligible beneficiary enrolled in
an FEHB plan under the demonstration
project may change health benefits
plans and coverage in the same manner
as any other FEHB Program enrollee,
except as provided for in this subpart.

§890.1305 Termination and cancella-
tion.

(a) If an enrolled eligible beneficiary
moves out of a demonstration area, the
enrollment of the eligible beneficiary
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and all family members will be termi-
nated. If an enrolled eligible bene-
ficiary moves to an area located within
a demonstration area, he or she will
continue to be eligible to participate in
the demonstration project. If the eligi-
ble beneficiary was enrolled prior to
the move in an HMO that does not
serve the new demonstration area, the
eligible beneficiary will have an oppor-
tunity to select a new health plan of-
fered by a carrier participating in the
demonstration project in the new area.
If the eligible beneficiary was enrolled
in a fee-for-service plan prior to the
move and moves to another area that
is within an existing demonstration
area, the eligible beneficiary can main-
tain his or her current coverage.

(b) If an enrolled eligible beneficiary
disenrolls, cancels, or terminates en-
rollment for any reason, he or she will
not be eligible to reenroll in the dem-
onstration project. Once coverage ends,
eligible beneficiaries and all family
members have the right to resume all
of the benefits to which they are enti-
tled to under title 10 of the United
States Code. Medicare-covered eligible
beneficiaries and their eligible family
members who had Medigap policies
prior to their enrollment in the dem-
onstration project are entitled to rein-
state that coverage under the condi-
tions stated in section 1108(1) of title
10, United States Code.

(c) Eligible beneficiaries and their
family members are eligible for Tem-
porary Continuation of Coverage (TCC)
under the conditions and for the dura-
tions described in subpart K or until
the end of the demonstration project,
whichever occurs first. The effective
date of TCC for eligible beneficiaries or
their eligible family members will be
the day after other coverage under this
subpart ends. Eligible beneficiaries or
their eligible family members selecting
TCC must enroll in a health plan of-
fered by a carrier participating in the
demonstration project. If an eligible
beneficiary or eligible family member
enrolled in DoD TCC moves from a
demonstration project area, coverage
ends. DoD TCC enrollees will be respon-
sible for paying the entire DoD pre-
mium rate (OPM’s approved net-to-car-
rier DoD rate plus 4 percent for contin-
gency and administration reserves)

5 CFR Ch. | (1-1-21 Edition)

plus 2 percent of this premium rate for
administration of the program. DoD
will make arrangements to collect pre-
miums plus the 2 percent administra-
tive charge from eligible beneficiaries
and forward them to OPM’s Employees
Health Benefits Fund. OPM will estab-
lish procedures for receiving the 2 per-
cent administrative payment into the
Employees Health Benefits Fund and
making this amount available to DoD
for administration of the program.

(d) Enrolled eligible beneficiaries are
not eligible for the temporary exten-
sion of coverage and conversion oppor-
tunities described in subpart D of this
part.

§890.1306 Government premium con-
tributions.

The Secretary of Defense is respon-
sible for the government contribution
for enrolled eligible beneficiaries and
family members. The government con-
tribution toward demonstration
project premium rates will be deter-
mined in accordance with subpart E of
this part.

§890.1307 Data collection.

Each carrier will compile, maintain,
and when requested by OPM or DoD,
report data on its plan’s experience
necessary to produce reports con-
taining the following information and
analysis:

(a) The number of eligible bene-
ficiaries who elect to participate in the
demonstration project.

(b) The number of eligible bene-
ficiaries who elected to participate in
the demonstration project and did not
have Medicare Part B coverage before
electing to participate.

(c) The costs of health benefits
charges and the costs (direct and indi-
rect) of administering the benefits and
services provided to eligible bene-
ficiaries who elect to participate in the
demonstration project as compared to
similarly situated enrollees in the
FEHB Program.

(d) Prescription drug costs for dem-
onstration project beneficiaries.

§890.1308

(a) All carriers who participate in the
FEHB Program and provide benefits to

Carrier participation.
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enrollees in the geographic areas se-
lected as demonstration project areas
must participate in the demonstration
project, except as provided for in para-
graphs (b), (¢), and (d) of this section.

(b) Carriers who have less than 300
FEHB enrollees may, but are not re-
quired to, participate in the dem-
onstration project.

(c) Carriers may, but are not required
to, participate in the demonstration
project if their service area overlaps a
small portion (as determined by OPM)
of a demonstration project geographic
area.

(d) Carriers offering fee-for-service
plans with enrollment limited to spe-
cific groups will not participate in the
demonstration project.

Subpart N—Federal Employees
Health Benefits For Employees
of Certain Indian Tribal Em-
ployers

SOURCE: 81 FR 95405, Dec. 28, 2016, unless
otherwise noted.

§890.1401 Purpose.

This subpart sets forth the condi-
tions for coverage, rights, and benefits
under Chapter 89 of title 5, United
States Code, according to the provi-
sions of 25 U.S.C. 1647b.

§890.1402 Definitions and deemed ref-
erences.

(a) In this subpart—

Billing unit is a subdivision of the
tribal employer’s workforce that aligns
tribal employees for purposes of admin-
istering FEHB enrollment and collec-
tion of payment. A billing unit may be
either governmental or commercial or
a combination of both. So long as a
tribal employer purchases FEHB for at
least one billing unit that is carrying
out at least one program under
ISDEAA or IHCIA, the tribal employer
may purchase FEHB for other billing
units without regard to its programs.

Pay period is the interval of time for
which a paycheck is issued by the trib-
al employer for work performed by the
tribal employee.

Paymaster is the entity designated by
OPM as responsible for receiving FEHB
premiums from the tribal employer,

§890.1402

forwarding premiums to the Employees
Health Benefits Fund, and maintaining
enrollment records for all participating
tribal employers.

Payment is the sum of the tribal em-
ployer’s share of premium plus the
tribal employees’ share of premium
plus any administrative fees or costs
required under this subpart, due for the
enrollment, in the aggregate, of the
tribal employer’s tribal employees.

Tribal employee is a full-time or part-
time common law employee of a tribal
employer. An individual is a common
law employee if, based on all the facts
and circumstances, the tribal employer
has the right to control and direct the
individual who performs the services,
not only as to the result to be accom-
plished by the work but also as to the
details and means by which that result
is accomplished. This determination is
based on all facts and circumstances
and shall be guided by the factors de-
scribed by the Internal Revenue Serv-
ice in Rev. Rul. 87-41, 1987-1 C.B. 296
and referenced in Joint Committee on
Taxation report JCX-26-07 Present Law
and Background Relating to Worker Clas-
sification for Federal Taxr Purposes, dated
May 7, 2007, and the determination
shall be consistent with the tribal em-
ployer’s determination of common law
employee status for Federal employ-
ment tax purposes, if any. For purposes
of this subpart, tribal employees do not
include retirees or annuitants of a trib-
al employer, volunteers of a tribal em-
ployer, or others who are not common
law employees of a tribal employer.
Categories of excluded tribal employ-
ees are described at §890.1405(b). FEHB
benefits available to tribal employees
are set forth in this subpart and to the
extent there exists any ambiguity or
inconsistency between this subpart and
other subparts of part 890, the terms of
this subpart will govern FEHB benefits
available to tribal employees.

Tribal employer is an Indian tribe or
tribal organization (as those terms are
defined in 25 U.S.C. Chapter 18, ‘‘Indian
Health Care’’) carrying out at least one
program under the Indian Self-Deter-
mination and Education Assistance
Act or an urban Indian organization (as
that term is defined in 25 U.S.C. Chap-
ter 18, ‘“‘Indian Health Care’’) carrying
out at least one program under the
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title V of the Indian Health Care Im-
provement Act, provided that the tribe,
tribal organization, or urban Indian or-
ganization certifies entitlement to pur-
chase FEHB according to the process
described in Subpart N. FEHB benefits
that tribal employers are entitled to
purchase for their tribal employees are
set forth in this subpart and to the ex-
tent there exists any ambiguity or in-
consistency between this subpart and
other subparts of part 890, the terms of
this subpart will govern FEHB benefits
available for purchase by tribal em-
ployers.

(b) In this subpart, wherever ref-
erence is made to other subparts of
part 890—

(1) A reference to employee is deemed
a reference to tribal employee;

(2) A reference to employer is deemed
a reference to tribal employer;

(3) A reference to enrollee is deemed
a reference to a tribal employee in
whose name the enrollment is carried;

(4) A reference to employing agency,
employing office, or agency is deemed
a reference to tribal employer, and/or if
the reference involves the subject of a
paymaster function, the paymaster, as
appropriate;

(5) A reference to United States, Fed-
eral Government, or Government in
the capacity of an employer is deemed
a reference to tribal employer;

(6) A reference to Federal Service or
Government Service is deemed a ref-
erence to employment with a tribal
employer;

(7) A reference to annuitant, survivor
annuitant, or an individual with enti-
tlement to an annuity is deemed inap-
plicable in the context of this subpart;
and

(8) A reference incorporated into this
subpart that does not otherwise apply
to tribal employees and tribal employ-
ers shall have no meaning and is
deemed inapplicable in the context of
this subpart.

§890.1403 Tribal employer purchase of
FEHB requires current deposit of
premium payment and timely pay-
ment of administrative fee.

(a) A tribal employer shall be enti-
tled to purchase coverage, rights, and
benefits for its tribal employees under
Chapter 89 of title 5, United States

5 CFR Ch. | (1-1-21 Edition)

Code, if premium payment for the cov-
erage, rights, and benefits for the pe-
riod of employment with such tribal
employer is currently deposited in the
Employees Health Benefits Fund, and
if the administrative fee is timely paid
to the paymaster.

(b) Premium payment will be consid-
ered currently deposited if received by
the Employees Health Benefits Fund
before, during, or within fourteen days
after the end of the month covered by
the premium payment.

(c) Administrative fee will be consid-
ered timely paid if received by the pay-
master before, during, or within four-
teen days after the end of the month
covered by the administrative fee.

(d) Purchase of FEHB coverage by a
tribal employer confers all the rights
and benefits of FEHB as set forth in
Subpart N to the tribal employer and
tribal employee.

§890.1404 Tribal employer election
and agreement to purchase FEHB.

(a) A tribal employer that intends to
purchase FEHB for its tribal employees
shall notify OPM by email or tele-
phone.

(1) A tribal employer must purchase
FEHB for at least one billing unit car-
rying out programs or activities under
the tribal employer’s ISDEAA or
THCIA contract.

(2) For so long as a tribal employer
continues to purchase FEHB for at
least one billing unit carrying out pro-
grams or activities under a tribal em-
ployer’s ISDEAA or IHCIA contract,
the tribal employer may purchase
FEHB for one or more billing units
without regard to whether they are
carrying out programs or activities
under the tribal employer’s ISDEAA or
THCIA contract.

(b) A tribal employer must enter into
an agreement with OPM to purchase
FEHB. This agreement will include—

(1) The name, job title, and contact
information of the individual respon-
sible for health insurance coverage de-
cisions for the tribal employer;

(2) The date on which the tribal em-
ployer will begin to purchase FEHB
coverage;

(3) The approximate number of tribal
employees who will be eligible to en-
roll;
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(4) A certification that the eligible
tribal employees within the enrolling
billing unit will not have alternate
tribal employer-sponsored health in-
surance coverage available concurrent
with FEHB;

(5) A certification and documentation
demonstrating that the tribal em-
ployer is entitled to purchase FEHB as
either: An Indian tribe or tribal organi-
zation carrying out at least one pro-
gram under the Indian Self-Determina-
tion and Education Assistance Act; or
an urban Indian organization carrying
out at least one program under title V
of the Indian Health Care Improvement
Act;

(6) Agreement by the tribal employer
that its purchase of FEHB makes the
tribal employer responsible for admin-
istering the program in accordance
with this subpart, subject to Federal
Government audit with respect to such
purchase and administration, and sub-
ject to OPM authority to direct the ad-
ministration of the program, including
but not limited to the correction of er-
Tors;

(7) Agreement that the tribal em-
ployer will establish or identify an
independent dispute resolution panel to
adjudicate appeals of determinations
made by a tribal employer regarding an
individual’s status as a tribal employee
eligible to enroll in FEHB, eligibility
of family members, and eligibility to
change enrollment. This panel must
have authority to enforce eligibility
decisions;

(8) A certification that the tribal em-
ployer will supply necessary enroll-
ment information and payment to the
paymaster;

(9) Agreement to provide notice to
OPM in the event that the tribal em-
ployer is no longer carrying out at
least one program under the ISDEAA
or title V of THCIA; and

(10) Other terms and conditions as
appropriate.

(c) A tribal employer may make an
initial election to purchase FEHB at
any time. A tribal employer purchasing
FEHB shall commit to purchase FEHB
for at least the remainder of the cal-
endar year in which the agreement is
signed. Elections will be automatically
renewable year to year unless revoked
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by the tribal employer or terminated
by OPM.

(d) If a tribal employer revokes the
initial election, OPM must be given 60
days notice. The tribal employer may
not re-elect to purchase FEHB until
the first annual open season that falls
at least twelve months after the rev-
ocation. If the tribal employer revokes
an election to participate a second
time, the tribal employer may not re-
elect to purchase FEHB until the first
open season that falls at least twenty-
four months after the second revoca-
tion.

(e) OPM maintains final authority, in
consultation with the United States
Department of the Interior and the
United States Department of Health
and Human Services, to determine
whether a tribal employer is entitled
to purchase FEHB as either—

(1) An Indian tribe or tribal organiza-
tion carrying out at least one program
under the Indian Self-Determination
and Education Assistance Act; or

(2) An urban Indian organization car-
rying out at least one program under
title V of the Indian Health Care Im-
provement Act.

(f) If a tribe, tribal organization or
urban Indian organization believes it
has been improperly denied the entitle-
ment to purchase FEHB, it may appeal
the denial to OPM. The appeal will be
given an independent level of review
within OPM and the decision on review
will be final.

§890.1405 Tribal employees eligible for
enrollment.

(a) A tribal employee who is a full-
time or part-time common law em-
ployee of a tribal employer is eligible
to enroll in FEHB if that tribal em-
ployer has elected to purchase FEHB
coverage for the tribal employees of
that tribal employer’s billing unit, ex-
cept that a tribal employee described
in paragraph (b) of this section is not
eligible to enroll in FEHB.

(b) Status as a tribal employee under
§890.1402(a) for purposes of eligibility
to enroll in FEHB is initially made
based on a reasonable determination by
the tribal employer. OPM maintains
final authority to correct errors re-
garding FEHB enrollment as set forth
at §890.1406.
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(c) Retirees, annuitants, volunteers,
compensationers under Federal work-
er’s disability programs past 365 days,
and others who are not common law
employees of the tribal employer are
not eligible to enroll under this sub-
part.

(d) The following tribal employees
are not eligible to enroll in FEHB—

(1) A tribal employee whose employ-
ment is limited to one year or less and
who has not completed one year of con-
tinuous employment, including any
break in service of 5 days or less;

(2) A tribal employee who is expected
to work less than 6 months in one year;

(3) An intermittent tribal employee—
a non-full-time tribal employee with-
out a prearranged regular tour of duty;

(4) A beneficiary or patient employee
in a Government or tribal hospital or
home; and

(5) A tribal employee paid on a piece-
work basis, except one whose work
schedule provides for full-time service
or part-time service with a regular
tour of duty.

(e) Notwithstanding paragraphs
(A)(A), (2), and (3) of this section a tribal
employee working on a temporary ap-
pointment, a tribal employee working
on a seasonal schedule of less than 6
months in a year, or a tribal employee
working on an intermittent schedule,
for whom the tribal employer expects
the total hours in pay status (including
overtime hours) plus qualifying leave
without pay hours to be at least 130
hours per calendar month, is eligible to
enroll in FEHB according to terms de-
scribed in §890.102(j) unless the tribal
employer provides written notification
to the Director as described in
§890.102(k).

(f) The tribal employer initially de-
termines eligibility of a tribal em-
ployee to enroll in FEHB, eligibility of
family members, and eligibility of trib-
al employee to change enrollment. The
tribal employer’s initial decision may
be appealed pursuant to §890.1415.

(g) A tribal employee who is eligible
and enrolls in FEHB under this subpart
will have the option of enrolling in any
FEHB open fee-for-service plan or
health maintenance organization
(HMO), consumer driven health plan
(CDHP), or high deductible health plan
(HDHP) available to Federal employees
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in the same geographic location as the
tribal employee. The tribal employee
will have the same choice of self only,
self plus one, or self and family enroll-
ment as is available to Federal employ-
ees.

(h) Family members of tribal em-
ployees will be covered by FEHB ac-
cording to terms described at §890.302.
Children of tribal employees, whether
married or not married, and whether or
not dependent, are covered under a self
and family enrollment or a self plus
one enrollment (if the child is the des-
ignated covered family member) up to
the age of 26. Former spouses of tribal
employees are not former spouses as
described at 5 U.S.C. 8901(10) and are
not eligible to elect coverage under
subpart H.

(i) Eligibility for FEHB under this
subpart does not identify an individual
as a Federal employee for any purpose,
nor does it convey any additional
rights or privileges of Federal employ-
ment.

§890.1406 Correction of enrollment er-
rors.

Correction of errors regarding FEHB
enrollment for tribal employees takes
place according to the terms described
in §890.103.

§890.1407 Enrollment process; effec-

tive dates.

(a) FEHB election for tribal employers.
Tribal employers may purchase FEHB
coverage for their tribal employees
after an agreement is accepted by
OPM. Tribal employers will not be per-
mitted to access FEHB if the tribal em-
ployer contributes toward, or offers, an
alternative employer-sponsored health
insurance plan for tribal employees
within the billing unit(s) for which the
employer seeks to purchase FEHB cov-
erage, with the exception of a collec-
tively bargained alternative plan. A
stand-alone dental, vision, or disability
plan is not considered alternative
health insurance.

(b) Opportunities for tribal employ-
ees to enroll—

(1) Upon electing to purchase FEHB,
a tribal employer will establish an ini-
tial enrollment opportunity for tribal
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employees. A tribal employee’s enroll-
ment upon an initial enrollment oppor-
tunity becomes effective as prescribed
by OPM.

(2) After the initial enrollment op-
portunity, described in §890.1407(b)(1),
tribal employees are subject to the
same initial enrollment period, belated
enrollment rules, enrollment by proxy,
and open season as Federal employees,
as described at §890.301(a), (b), (c), and
(f).

(3) A tribal employee who enrolls
after the initial enrollment oppor-
tunity and who does not elect premium
conversion through his or her tribal
employer’s premium conversion plan, if
one is available, will be subject to the
enrollment and qualifying life event
rules described at §890.301 and effective
dates described at §890.301(b) and (f).

(4) A tribal employee who enrolls
after the initial enrollment oppor-
tunity and who elects premium conver-
sion through his or her tribal employ-
er’s premium conversion plan, if one is
available, will be subject to the enroll-
ment rules, qualifying life event rules
and effective dates described at
§§892.207, 892.208 and 892.210 of this
chapter (together with §890.301 as ref-
erenced therein).

§890.1408 Change in enrollment type,
plan, or option.

(a) A tribal employee enrolled under
this subpart may increase or decrease
his or her enrollment, or may change
enrollment from one plan or option to
another, as described in §890.301 (for
tribal employees who did not elect pre-
mium conversion) or part 892 of this
chapter (for tribal employees who did
elect premium conversion).

(b) A change in enrollment type,
plan, or option under this section be-
comes effective as described in §890.301
(for tribal employees who did not elect
premium conversion) or part 892 of this
chapter (for tribal employees who did
elect premium conversion).

§890.1409 Cancellation of coverage or
decreases in enrollment.

(a) A tribal employee enrolled under
this subpart may cancel enrollment as
described at §890.304(d) or decrease his
or her enrollment as described at
§890.301. A tribal employee who does
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not participate in premium conversion
may cancel his or her enrollment or de-
crease his or her enrollment at any
time by request to the tribal employer,
unless there is a legally binding court
or administrative order requiring cov-
erage of a child as described at
§890.301(g)(3). A tribal employee who
participates in premium conversion
may cancel his or her enrollment as
provided by §892.209 or decrease his or
her enrollment as provided by §892.208
of this chapter only during open season
or because of and consistent with a
qualifying life event.

(b) A cancellation of enrollment be-
comes effective as described at
§890.304(d). A decrease in enrollment
becomes effective as described in
§890.301(e)(2).

(c) A tribal employee who cancels his
or her enrollment under this section or
decreases his or her enrollment may re-
enroll or increase his or her enrollment
only during open season or because of
and consistent with a qualifying life
event.

§890.1410 Termination of enrollment
and 31-day temporary extension of
coverage; and conversion to indi-
vidual policy.

(a) Tribal Employee Separation—

(1) Enrollment of a tribal employee
under this subpart terminates due to
separation from employment with the
tribal employer for reasons of resigna-
tion, dismissal, or retirement. Termi-
nation of enrollment is effective at
midnight of the last day of the pay pe-
riod in which the tribal employee sepa-
rates from employment.

(2) A former tribal employee who is
separated under this subpart due to
resignation, dismissal, or retirement
and covered family members are enti-
tled to a 31-day temporary extension of
coverage without premium contribu-
tion and may convert to an individual
policy as described at §890.401.

(b) Death of tribal employee—

(1) Enrollment of a tribal employee
terminates at midnight of the last day
of the pay period in which the tribal
employee dies.

(2) If, at the time of death, the de-
ceased tribal employee was enrolled in
self and family FEHB coverage:
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(i) The surviving spouse is entitled to
a 3l-day temporary extension of cov-
erage without premium contribution
and may convert to an individual pol-
icy as described at §890.401;

(ii) The covered children of the de-
ceased tribal employee are entitled to
a 3l-day temporary extension of cov-
erage without premium contribution
and may convert to an individual pol-
icy as described at §890.401.

(3) If, at the time of death, the de-
ceased tribal employee was enrolled in
self plus one FEHB coverage, only the
designated covered family member is
entitled to a 31-day temporary exten-
sion of coverage without premium con-
tribution and may convert to an indi-
vidual policy as described at §890.401.

(c) Termination of family member
coverage—

(1) Coverage of a family member of a
tribal employee who was covered under
this subpart terminates, subject to the
31-day temporary extension of cov-
erage, for conversion, at midnight of
the earlier of the following dates:

(i) The day on which he or she ceases
to be a family member; or

(ii) The day the tribal employee’s en-
rollment terminates, unless the family
member is entitled to continued cov-
erage under the enrollment of another.

(2) Family members who lose cov-
erage under this subsection are enti-
tled to a 31-day temporary extension of
coverage without premium contribu-
tion and may convert to an individual
policy as described at §890.401.

(d) Tribal employer loses entitlement
to purchase FEHB—

(1) Coverage of a tribal employee and
family members under this subpart, ex-
cept TCC that is already elected and in
effect, terminates at midnight of the
last day of the calendar year in which
a tribal employer is no longer entitled
to purchase FEHB. FEHB can termi-
nate earlier at the request of the tribal
employer.

(2) Following the termination de-
scribed in §890.1410(d)(1), enrolled tribal
employees and covered family members
are entitled to a 31-day temporary ex-
tension of coverage without premium
contribution and may convert to an in-
dividual policy as described at §890.401.

(e) Tribal employer revokes election
to purchase FEHB—
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(1) If a tribal employer voluntarily
revokes its election to purchase FEHB,
tribal employees will be entitled to a
31-day temporary extension of coverage
and may convert to an individual pol-
icy as described at §890.401. In such a
case, the FEHB enrollment terminates
effective the first day for which pre-
mium payment is not received and the
31-day temporary extension of cov-
erage, for conversion begins imme-
diately thereafter.

(2) [Reserved]

(f) Failure to currently deposit pre-
mium payment—

(1) If premium payment is not cur-
rently deposited in the Employees
Health Benefits Fund, the tribal em-
ployer’s entitlement to purchase FEHB
can be terminated, and all enrollments
affected by the paymaster’s failure to
obtain current deposit of premium pay-
ment will be terminated, for non-pay-
ment.

(2) Enrollments of all of the tribal
employer’s tribal employees affected
by the paymaster’s failure to obtain
current deposit of premium payment
will be terminated effective midnight
of the last day of the month for which
payment was received.

(3) In the case of termination of en-
rollment due to non-payment, affected
tribal employees will be entitled to a
31-day temporary extension of coverage
without premium contribution and
may convert to an individual policy as
described at §890.401. The 31-day exten-
sion of coverage begins immediately
upon termination of enrollment.

(4) In the event that a tribal em-
ployer elects to purchase FEHB for its
tribal employees but does not cur-
rently deposit premium payment in the
first month that it is due, the enroll-
ment of tribal employees affected by
the paymaster’s failure to obtain cur-
rent deposit of premium payment will
be terminated effective midnight of the
last day of the month for which pre-
mium payment was not currently de-
posited. Tribal employees affected by
the paymaster’s failure to obtain cur-
rent deposit of premium payment will
not be entitled to a 31-day temporary
extension of coverage and may not con-
vert to an individual policy as de-
scribed at §890.401.
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(5) Any outstanding premium due for
coverage in arrears will be treated as a
debt owed solely by the tribal em-
ployer.

§890.1411 Temporary Continuation of
Coverage (TCC).

(a) For purposes of this subpart, tem-
porary continuation of coverage (TCC)
is described by 5 U.S.C. 8905a and sub-
part K of this part. The administrative
fee for TCC for tribal employees is the
same as for Federal employees, with no
specific tribal administrative fee as de-
scribed in §890.1413(e).

(b) A former tribal employee who is
separated under this subpart due to
resignation, dismissal, or retirement
may elect TCC, unless the separation is
due to gross misconduct as defined in
§890.1102.

(c) Eligibility for TCC for tribal em-
ployees follows procedures provided in
§890.1103 of subpart K of this part, ex-
cept that former spouses of tribal em-
ployees are not eligible for TCC.

§890.1412 Non-pay status, insufficient
pay, or change to ineligible posi-
tion.

(a) Non-pay status for 365 days. Enroll-
ment of a tribal employee and coverage
of family members may continue for up
to 365 days during which the tribal em-
ployee is in a non-pay status (as de-
scribed at §890.303(e)(1)) under terms
described at §890.502(b). Enrollment
terminates at midnight of the last day
of the pay period which includes the
3656th consecutive day of nonpay status
or the last day of leave under the Fam-
ily and Medical Leave Act, whichever
is later. The tribal employee and cov-
ered family members are entitled to a
31-day temporary extension of coverage
without premium contribution and
may convert to an individual policy as
described at §890.401.

(b) Insufficient pay. If the pay of a
non-temporary tribal employee who is
enrolled in FEHB is insufficient to pay
for the tribal employee’s share of pre-
miums, the tribal employer must fol-
low the ©procedure described at
§890.502(b). If the enrollment is termi-
nated due to insufficient pay, the tribal
employee and covered family members
are entitled to a 31-day temporary ex-
tension of coverage without premium
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contribution and may convert to an in-
dividual policy as described at §890.401.

(c) Insufficient pay for temporary tribal
employees. If the pay of a temporary
tribal employee who meets eligibility
requirements described at 5 U.S.C.
8906a is insufficient to pay the tribal
employee’s share of premiums as de-
scribed at §890.304(a)(2), and the tribal
employee does not or cannot elect a
plan at a cost to him or her not in ex-
cess of the pay, the tribal employee’s
enrollment must be terminated as de-
scribed at §890.304(a)(2). The tribal em-
ployee and covered family members are
entitled to a 31-day temporary exten-
sion of coverage without premium con-
tribution and may convert to an indi-
vidual policy as described at §890.401.

(d) Change to ineligible position. A
tribal employee who moves from an
FEHB eligible to a non-FEHB-eligible
position at a tribal employer will be el-
igible to continue FEHB enrollment as
described in §890.303(b).

(e) Non-pay status due to Uniformed
Service—

(1) Enrollment of a tribal employee
and coverage of family members termi-
nates at midnight of the earliest of the
dates described at §890.304(a)(1)(vi)
through (viii). The tribal employee and
covered family members are entitled to
a 3l-day temporary extension of cov-
erage without premium contribution
and may convert to an individual pol-
icy as described at §890.401.

(2) Enrollment is reinstated on the
date the tribal employee is restored to
duty in an eligible position with the
tribal employer upon return from Uni-
formed Service, pursuant to applicable
law, provided that the tribal employer
continues to purchase FEHB for its
tribal employees in the affected tribal
employee’s billing unit on that date.

§890.1413 Premiums and administra-
tive fee.

(a) Premium contributions and
withholdings described at §§890.501 and
890.502 must be paid by the tribal em-
ployer and the tribal employee, except
that the term OPM as used in
§890.502(c) is deemed to be a reference
to the paymaster, as appropriate, for
purposes of this subpart. There is no
Government contribution as that term
is used in 5 U.S.C. 8906.
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(b) Contribution requirements. (1) A
tribal employer must contribute at
least the monthly equivalent of the
minimum Government contribution for
a specific FEHB plan as described in 5
U.S.C. 8906;

(2) There is no cap on the percentage
of premium that a tribal employer may
contribute, as long as the contribution
and withholding arrangement is not de-
signed to encourage or discourage en-
rollment in any particular plan or plan
option;

(3) A tribal employer may vary the
contribution amount by type of FEHB
enrollment (self only, self plus one, self
and family), providing it is done in a
uniform manner and meets the require-
ments described in §890.1413(b)(1) and
(2); and

(4) A tribal employer may vary the
contribution amount by billing unit,
providing each billing unit meets the
requirements described in
§890.1413(b)(1) through (3).

(c) A tribal employer may, but is not
required to, prorate the tribal em-
ployer and tribal employee share of
premium attributable to enrollment of
its part-time tribal employees working
between 16 and 32 hours per week by
prorating shares in proportion to the
percentage of time that a tribal em-
ployee in a comparable full time posi-
tion is regularly scheduled to work.

(d) Tribal employee and tribal em-
ployer contributions to premiums
under this subpart will be aggregated
by the tribal employer. The tribal em-
ployee and tribal employer contribu-
tions must be available for receipt by
the paymaster on an agreed upon date.
The paymaster will receive the pre-
mium contributions together with the
fee described at paragraph (e) of this
section and will deposit only the pre-
mium payment into the Employees
Health Benefits Fund described in 5
U.S.C. 8909.

(e) A fee determined annually by
OPM will be charged in addition to pre-
mium for each enrollment of a tribal
employee. The fee may be used for
other purposes as determined by OPM.
The fee must be paid entirely by the
tribal employer as part of the payment
to purchase FEHB for tribal employees,
and must be available for collection by
the paymaster, together with the ag-
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gregate tribal employee and tribal em-
ployer contributions.

§890.1414 Responsibilities of the tribal
employer.

(a) The tribal employer pays pre-
miums for tribal employees enrolled
under this subpart pursuant to
§§890.1403 and 890.1413.

(b) The tribal employer must deter-
mine the eligibility of individuals who
attempt to enroll for coverage under
this subpart and enroll those it finds
eligible.

(c) The tribal employer must deter-
mine whether eligible tribal employees
have eligible family member(s) and
allow coverage under a self plus one or
self and family enrollment as described
in §890.302 for those it finds eligible.

(d) The tribal employer must estab-
lish or identify an independent dispute
resolution panel for reconsideration of
enrollment and eligibility decisions as
described in §890.1415.

(e) The tribal employer has the fol-
lowing notification responsibilities.
The tribal employer must—

(1) Notify OPM and tribal employees
in writing of intent to revoke election
to purchase FEHB at least 60 days be-
fore such revocation described at
§890.1404(d);

(2) Promptly notify tribal employees
and OPM if there is a change in the
tribal employer’s entitlement to pur-
chase FEHB described at §890.1410(d);

(3) Promptly notify affected tribal
employees of termination of enroll-
ment due to non-payment, the 31-day
temporary extension of coverage and
its ending date described at
§890.1410(f)(2) through (3); and

(4) Promptly notify affected tribal
employees of termination of enroll-
ment due to non-payment described at
§890.1410(f)(4).

§890.1415 Reconsideration of enroll-
ment and eligibility decisions and
appeal rights.

(a) The tribal employer shall estab-
lish or identify an independent dispute
resolution panel to adjudicate appeals
of determinations made by a tribal em-
ployer denying an individual’s status
as a tribal employee eligible to enroll
in FEHB or denying a change in the
type of enrollment (i.e.: to or from self
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only coverage) under this subpart.
Such panel shall be authorized to en-
force enrollment and eligibility deci-
sions. The tribal employer shall notify
affected individuals of this panel and
its functions.

(b) Under procedures set forth by the
tribal employer, an individual may file
a written request to the independent
dispute resolution panel to reconsider
an initial decision of the tribal em-
ployer under this subpart. A reconsid-
eration decision made by the panel
must be issued to the individual in
writing and must fully state the find-
ings and reasons for the findings. The
panel may consider information from
the tribal employer, the individual, or
another source. The panel must retain
a file of its documentation until De-
cember 31 of the 3rd year after the year
in which the decision was made, and
must provide the file to OPM upon re-
quest.

(c) If the panel determines that the
individual is ineligible to enroll in
FEHB as a tribal employee or to
change enrollment, the individual may
request that OPM reconsider the de-
nial. Such a request must be made in
writing and any decision by OPM will
be binding on the tribal employer.

(d) OPM may request a panel decision
file during the retention period de-
scribed at paragraph (b) of this section.
Panel decisions remain subject to final
OPM authority to correct errors, as set
forth in §890.1406.

§890.1416 Filing claims for payment or
service and court review.

(a) Tribal employees may file claims
for payment or service as described at
§890.105.

(b) Tribal employees may invoke the
provisions for court review described at
§890.107(b) through (d).

§890.1417 No continuation of FEHB
enrollment into retirement from
employment with a tribal employer.

(a) An FEHB enrollment cannot be
continued into retirement from em-
ployment with a tribal employer.

(b) A Federal annuitant may con-
tinue FEHB enrollment into retire-
ment from Federal service if the re-
quirements of 5 U.S.C. 8905(b) for car-
rying FEHB coverage into retirement
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are satisfied through enrollment, or
coverage as a family member, either
through a Federal employing office or
a tribal employer, or any combination
thereof.

(c) A Federal annuitant who is em-
ployed after retirement by a tribal em-
ployer in an FEHB eligible position
may participate in FEHB through the
tribal employer. In such a case, the
Federal annuitant’s retirement system
will transfer the FEHB enrollment to
the tribal employer, in a similar man-
ner as for a Federal annuitant who is
employed by a Federal agency after re-
tirement.

(d) A tribal employee who becomes a
survivor annuitant as described in
§890.303(d)(2) is entitled to reinstate-
ment of health benefits coverage as a
Federal employee would under the
same circumstances.

§890.1418 No continuation of FEHB
enrollment in compensationer sta-
tus past 365 days.

A tribal employee who is not also a
Federal employee who becomes eligible
for one of the Department of Labor’s
disability compensation programs may
not continue FEHB coverage in leave
without pay status past 365 days.
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